














HEADQUARTERS
POLICY FLASH

POLICY FLASH 2004-01

DATE: January 6, 2004
TO: Procurement Directors
FROM: Office of Procurement and Assistance Policy, ME-61

Oftice of Procurement and Assistance Management

SUBJECT: Electronic Department of Energy Acquisition Regulation (E-DEAR)

SUMMARY:  The Department of Energy Acquisition Regulation maintained on the
Acquisition Home Page is being augmented by a new searchable product.
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POLICY FLASH 2004-01

The new product, the E-DEAR, is packaged as a single file in Microsoft Word® format and is
formatted to be word processor friendly. If is “searchable” in the “edit/find” sense but lacks any
sophisticated search and list capability. The E-DEAR has bookmarks for each Part, and in Part
970, bookmarks exist for each subpart, After opening the file in Word®, you access the
bookmarks by selecting “insert,” then “bookmark.” Select the part or subpart you wish to access
from the drop down menu and click the “Go To” icon.

We have retained the current “read by Subpart” capability and added a link to the Hill AFB
FarSite. Also a library of final rules which amended the DEAR is also available. These tools
may be found at http://professionals.pr.doc.gov by selecting “Regulations and Guidance” under

the Procurement tab.

For questions related to this Flash, contact Richard Langston at (202) 586-8247 or via e-mail at

Richard Langston@PR.DOE.GOV

Douglas L. Baptist

Acting Director

Office of Procurement and
Assistance Policy, OMBE
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| DATE:
| TO:
| FROM:

| SUBJECT:

|SUMMARY:

Headquarte
Policy Flash

FLASH 2004-02

February 11, 2004

Procurement Directors

Office of Procurement and Assistance Policy, ME-61
Office of Procurement and Assistance Management
Proposed Rulemaking — Electronic Representations and
Certifications

This Policy Flash transmits summary information regarding the proposed
rulemaking published in the Federal Register at 69 FR 4012 on January
27,2004, This rule is intended to amend the FAR to requiring offerors
to submit representations and certifications electronically via the
Business Partner Network (BPN), unless exceptions apply. Contracting
personnel should review the details of this proposed rulemaking in full
text.
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FLASH 2004-02
February 11, 2004

As discussed in Policy Flash 2003-05, the BPN, an element under the Integrated Acquisition
Environment (IAE) which is part of the e-government initiative, is a grouping of systems that
track vendor data. Online Representations and Certifications (ORCA) is another application to
the BPN, similar to the Central Contractor Registration (CCR), and the Federal Procurement
Data System-Next Generation (FPDS-NG). This electronic application replaces the paper based
Representations and Certifications (reps. and certs.) process.

Also, ORCA is designed to eliminate the administrative burden on contractors who are required
to provide reps. and certs. information to various contracting offices as many times as an offer is
submitted. The usefulness of the Online Representations and Certifications allows Federal
government procurement offices to access contractor information which already exists within the
CCR database. Therefore, this requirement only applies to offerors required to register in the

CCR. database.

In addition, this proposed rulemaking seeks to amend FAR Part 12, Acquisition of Commercial
Items, Part 14, Sealed Bidding, Part 15, Contracting By Negotiation, and Part 52 Solicitation
Provisions and Contract Clauses.

Written comments to the proposed rulemaking are due in this office on or before March 22,
2004. This will allow us time to prepare a consolidated response to the General Services
Administration, as necessary. The notice of proposed rulemaking is available via the internet at
htip:/fwww.acqnet.gov/far/ProposedRules/2002-024 pdf

Questions concerning this Flash should be directed to Denise P. Wright on (202) 586-6217 or via
e-mail at Denise. Wright@ha.doe.gov or David Hoexter on (202) 586-9062 or via e-mail at

David. Hoexter@pr.dog.gov
7 ion i
Fiti) 7 S

Michael P. Fischetti, Acting Director
Office of Procurement and
Assistance Policy

ce!
PPAG Members
FAAC Members
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Tuesday,
January 27, 2004

Part IIT

Department of
Defense

General Services
Administration

National Aeronautics
and Space
Administration

48 CFR Parts 12, 14, 15, and 52

Federal Acquisition Regulation; Electronic
Representations and Certifications;
Proposed Rule
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DEPARTMENT OF DEFENSE Environment's {IAE) initiatives is to 15.209(g) and FAR 14.213 do permit annual
ehminate the administrative burden on  submissions if authorized by individual

GENERAL SERVICES offerors who must submit the same agencies, This rule will establish a

ADMINISTRATION information to varlous contracting rt]zqu{u‘en.lent for ennual submissions by
offices. Representations and glecilaniC moans, .

NATIONAL AERONAUTICS AND cortifications that are completed online o i

SPACE ADMINISTRATION

48 CFR Parts 12, 14, 15, and 52
[FAR Case 2002-024]
RIN 9000-AJ80

Federal Acquisition Regulation;
Electronic Representations and
Certifications

AGENCIES: Department of Defense {DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Proposed rule.

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council
{Councils) are proposing to amend the
Federal Acquisition Regulation (FAR] to
require offerors to submit
representations and certifications
electronically via the Business Partner
Network (BPN), unless certain
exceptions apply. The BPN is a
grouping of systems that follow vendor
data. Online Representations and
Certifications Application (ORCA]} is
one application on the BPN to replace
the paper based Representations and
Certifications (Reps and Certs) process.
DATES: Interested parties should submit
comments in writing on or before March
29, 2004, to be considered in the
formulation of a final rule,
ADDRESSES: Submit written comments
to—General Services Administration,
FAR Secretariat (MVAY), 1800 F Strest,
NW., Room 4035, ATTN: Laurie Duarte,
Washington, DC 20405,

Submit electronic comments via the
Internet to—farcase 2002-024@gsa.gov.

Please submit comments only and cite
FAR case 2002-024 in all
correspondence related to this case,
FOR FURTHER INFORMATION CONTACT: The
FAR Secretariat at (202) 501—4755 for
information pertaining to status or
publication schedules. For clarification
of content, contact Ms. Jeritta Parnell,
Procurement Analyst, at (202) 501—
4082, Please cite FAR case 2002-024.

SUPPLEMENTARY INFORMATION:

A. Background

Under current FAR regulations,
offerors are required, for each
solicitation issued, o complete certain
provisions that require representations
and certifications, One of the e-
Government Integrated Acquisition

can then be accessed by procurement
offices acrass the Federal government,
As part of this process, the software will
use certain information that a ¢ontractor
has already provided in the Central
Contractor Registration {(CCR) database,
‘Therefore, this requirement only applies
to offerors that also are required to
register in the CCR database. FAC 16
published in the Federal Register at 68
FR 56668, October 1, 2003, mandates
FAR Case 2002-018, Central Contractor
Registration, as a requirement to
contractors doing business with
execulive agencies. Implementation of
the CCR rule should be accomplished by
Becember 2003,

This proposed rule amends FAR parts
12, 14, 15, and 52 to require offerors
to—

{1} Provide representations and
certifications electronically via the BPN
Web site at www.bpigov;

{2) Update the representations and
certifications as necessary, but at least
annually to ensure they are kept current,
accurate, and complete; and .

(3) Make changes that affect only one
solicitation by completing the
appropriate section of certain
solicitation provisions,

This is not a significant regulatory
action and, therefore, was not subject to
review under Section B{b) of Exscutive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993, This
rule is not a major rule under 5 G.5.C,
804.

B. Regulatory Flexibility Act

The changes may have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.5,C, 601, et seq., bacause the
FAR requires small businesses fo
provide representations and
certifications for individual
solicitations. However, FAR 15.209(g)
and FAR 14.213 do permit annual
submissions if authorized by individual
agencies. This rule will establish a
requirement for annual submissions by
electronic means.

An Initial Regulatory Flexibility
Analysis (IRFA) has been prepared and
will be provided ta the Chief Counsel
for Advocacy for the Small Business
Administration. The analysis is
summarized as follows:

The FAR requires small businesses to
provide representations and certifications for
individual solicitations. Howsver, FAR

upon e-business applications, the Civilian
Agency Acquisition Council and the Defense
Acquisition Regulations Council are working
with the Office of Federal Procurement
Palicy to eliminate the need Lo maintain
paper-based sources of contractor
information. The objective of this rule is to
eliminate the need for offerors to submit the
same information (i.e., representations and
certifications) to different Government
contracting offices. By the offezors providing
this information to a centralized location, i
is anticipated that this rute will have a
significant positive impact on small
businesses by reducing their overall
administrative burden,

The rule will apply to small business
offerors thet also are required to register in
the Central Contractor Registration {CCR)
database. The reason for the link with CCR
is that, as part of the on-line representations
and certifications process, the software will
use informaticn that an offeror has already
provided into the CCR database. The offeror
wiil provide the additional information
needed, Therefore, small businesses that are
exempted from registering in the CCR
database are also exempted from submitling
representations and certifications
clectronically.

Based on Governmentwide data,
approximately, 20,825 small businesses were
awarded comtracts of $25,000 or more in
fiscal year 2002, It is estimated that a
majority of them will be subject to the rule.
Many of these businesses are already among
the over 240,000 registrants in CCR.

Administrative or financial personnel that
have general knowledge of the contractor’s
business ara able lo register by providing the
pertinent information inio the BPN Web site.

The proposed rule when finalized will not
duplicate, overlap, or conflict with any other
Federal rules,

There are no significant practical
alternatives that will accomplish the
objective of this rule. Continued reliance on
a paper-based system would unnecessarily
promote inefficiency associated with paper-
based processes. The successful phase-in of
CCR by the Department of Pefense
demonstrates that the Federal contracting
community, including small businesses, is
successfully transitioning lo greater use of

‘electranic tools and their associated

efficiencies to conduct business,

The FAR Secretariat has submilted a
copy of the IRFA to the Chief Counsel
for Advoeacy of the Smail Business
Administration. A copy of the [IRFA may
be obtained from the FAR Secretariat.
The Councils will consider comments
from small entities concerning the
affected FAR parts 12, 14, 15, and 52 in
accordance with 5 U.8.C, 610.
Comments must be submitted separatsly
and should cite 5 U.S.C 601, &f seq.
(FAR case 2002024}, in
correspondence,
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C. Paperwork Reduction Act

The Paperwork Reduction Act {Pub.
L. 104--13) applies because the proposed
rule contains information collection
requirements, The rule requires offerors
to—

{1) Provide representations and
certifications electronically via the BPN
Web site;

{2) Update the representations and
certifications as necessary, but at least
annually to ensure they are kept current,
accurate, and complete; and

(3) Make changes that affect only one
solicitation by eompleting the
appropriate section of certain
solicitations.

The requirement to submit certain
representations and certifications on
line—

{a) Eliminates the administrative
burden for the offeror of submitting the
same information to various contracting
offices; and

{b} Allows access by procurement
offices across the Federal Government.

Individual FAR clearances are
assigned to the majority of the
representations and certifications listed
in the rule. Four of the representations
and certifications are managed under
other agencies’ clearances, The FAR
clearances impacted by this rule are
9000-0018, 9000-0097, 9000-0094,
90000047, 9000-0150, 90000155,
9000-0134, 0000-0139, 90000024,
9000-0130, 9000-0025, and 3000-0090.
The clearance assaciated with another
agency is 1215-0072. It is a DoL
clearance.

The above FAR clearances have been
revised to reflect a “percentage of
responses submitted electronically” of
75%,, which in turn decreases the total
annual hours associated with each
burden. In accordance with (b){1)(iv) of
section 1320.3, Definitions, of 8 CFR
1320.3(b)(1){iv), the definition of
Burden includes “* * * developing,
acquiring, installing, and ulilizing
technology and systems for the purposs
of disclosing and providing information
* % *3 Agcaresult, the subject FAR
clearances have been revised to show a
total decrease of 35% in burden hours
associated with the proposed rule's
requirements. The “total annual hours”
of the subject FAR clearances have been
revised as shown:

Previous o Revised

F;r?viious Teivilsed 9% of re- écéﬂ?éé “% of re-

“"total an- “total an- sponses sponses

OMB clearance nuak nual cgnected rrtadu?eci cgliected

hours” hours” electront- ( g%%/ of electroni-

cally” o) cally”

GOO0=00TE oeooeeeereerereessre i te s rssss b st aens s e bR Ese s SRR e 12850 B352 0 B 75
9000-0087 ... 300000 185000 ¢] 35 75
9000-00%4 ... 91667 59584 0 35 75
8000-0047 .. 77810 50577 0 35 75
90600-0150 .. 383007 268102 5 30 75
9000-0156 .. 250 162 0 35 75
9000-0134 .. 32175 20914 0 35 75
80000139 .. 83744 58621 5 30 75
9000-0024 .. 9785 6361 0 5 75
9000-0130 .. 952 666 5 30 75
90000025 .. 1904 1238 0 35 75
ap00-0020 ....... . 208970 19480 0 35 75

D. Request for Comments Regarding
Paperwork Burden

Submit comments, including
suggestions for reducing this burden,
not later than March 29, 2004, to: FAR
Desk Officer, OMB, Room 10102, NEOB,
Washington, DC 20503, and a copy to
the General Services Administration,
FAR Secretariat (MVA), 1800 F Street,
NW., Room 4035, Washington, DG
20405. Please cite OMB Conirol
Numbers 9000—0018, 8000-0097, 8000-
0094, 9000-0047, 5000-0150, 9000
0155, 90000134, 90000139, 9000-
0024, 9000-0130, 9000-0025, and 9000—
0090, Flectronic Representations and
Certifications.

Public comments are particularly
invited on: whether this collection of
information is necessary for the proper
performance of functions of the FAR,
and will have practical utility; whether
our estimate of the public burden of this
collection of information is accurate,
and based on valid assumptions and
methodology; ways to enhance the
quality, utility, and clarity of the
information to be collected; and ways in

which we can minimize the burden of
the collection of information on those
who are to respond, throngh the use of
appropriate technological collection
techniques or other forms of information
technology..

Requester may obtain a copy of the
information collection package(s) from
the General Services Administration,
FAR Secretariat (MVA}, Room 4035,
Washington, DC 20405, telephone (202}
501-4755, Plaase cite OMB Control
Numbers 9000-0018, 90000097, 8000-
0094, 90000047, 9000-0150, 9000—
0155, 9000-0134, 9000-0138, 9000—
0024, 9000-0130, 9000-0025, and 9000—
0090, Electronic Representations and
Certifications, in all correspondence.

List of Subjects in 48 CFR Parts 12, 14,
15, and 52
Government procurement.
Dated: January 20, 2004.
Laura Auletta,
Director, Acquisition Policy Division,
Therefors, DoD, GSA, and NASA
prapose amending 48 CFR parts 12, 14,
15, and 52 as sei forth below:

1. The autherity citation for 48 CFR
parts 12, 14, 15, and 52 are revised to
read as follows:

Authority: 40 U.8.C. 121(g); 10 U.5.C,
chapter 137; and 42 U.S.C. 2473tc).

PART 12—ACQUISITION OF
COMMERCIAL ITEM3

2, Amend section 12.301 by adding a
sentence after the second sentence in
paragraph (b}(1) to read as follows:

42.301 Solicitation provisions and
coniract clauses for the acquisition of
commercial items.

* * * * *

{(b) * * * Use the provision with its
Alternate I in solicitations when an
exception {o Central Contractor
Registration at FAR 4,1102{a) applies.
* % *

* * * * *
PART 14—SEALED BIDDING

3. Amend section 14,.201-5 by
revising paragraph {a) to read as follows:
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14,201-5 Part IV—Representations and
instructions.
* & * * *

(a) Section K, Representations,
certifications, and other statemenis of
bidders, (1) Include in this section those
solicitation provisions that require
representations, certifications, or the
submission of other information by
bidders,

(2) FAR clause 52,214-30, Annual
Representations and Certifications—
Sealed Bidding, shall be included in the
solicitation to permit electronic
submission of certain representations
and certification under the
circumstances prescribed at 14.201—
6{u).

* * & * *

4. Amend section 14.201-6 by
revising paragraph (u} to read as
follows:

14.201—6 Solicitation provisions,
* & * #* *

(u) Insert the provision at 52.214~30,
Annual Representations and
Certifications-—Sealed Bidding, in
invitations for bids that contain the
clause at 52.204-7, Central Contractor
Registration (see 14.213).

* * * * *

5. Revise section 14.213 to read as

follows:

14.213 Annuafl submission of
representations and certification.

(a) Offerors shall submit electronic
annual representations and
certifications via the Business Partner
Network (BPN) at hitp://www.bpn.govin
conjunction with registration in the
Central Gontractor Registration databasge
unless an exception listed at FAR
4,1102(a) applies.

Offerors shall update the
representations and certifications as
necessary, but at least annually to
ensure they are kept current, accurate,
and complste. The representations and
certifications are effective until one year
from date of submission or update.

(b) If FAR clause 52.214-30 is
included in the solicitation, do not
include the following representations
and certifications in the solicitation:

(1} 52.203~2, Certificate of
Independent Price Determination.

(2} 52.203—11, Gertification and
Disclosure Regarding Payments to
Influence Certain Transactions.

(3) 52.204-3, Taxpayer Identification.

{4) 52.204—-5, Women-Owned
Business {Other Than Small Business},

{5) 52.209-5, Certification Regarding
Debarment, Suspension, Proposed
Debarment, and Other Responsibility
Matters.

(6) 52.214—14, Place of Performance
Sealed Bidding,

(7} 52.215-8, Place of Performance.

(8) 52,2191, Small Business Program
Representations (Basic & Alternate I).

9) 52.219-2, Equal Low Bids.

{10} 52,219-19, Small Business
Concern Representation for the Small
Business Gompetitiveness
Demonstration Program.

{11) 52,219-21, Small Business Size
Representation for Targeted Industry
Categories Under the Smatl Business
Competitiveness Demonstration
Program,

(12) 52.219-22, Small Disadvantaged
Business Status (Basic & Alternate 1),

(13) 52.222-18, Certification
Regarding Knowledge of Child Labor for
Listed End Products,

(14} 52,222-22, Previous Contracts
and Gompliance Reports,

(15} 52,222-25, Alfirmative Action
Compliance.

(16} 52.222-48, Exemption from
Application of Service Contract Act
Provisions for Contracts for
Maintenance, Calibration, and/or Repair
of Certain Information Technology,
Scientific and Medical and/or Otfice
and Business Equipment Contractor
Certification.

(17) 52,223-4, Recovered Material
Certification.

(18} 52.223-9, Estimate of Percentage
of Recovered Material Content for EPA-
Designated Products (Alternate I only),

(18) 52.223-13, Certification of Toxic
Chemical Release Reporting,

{20) 52.225-2, Buy American Act
Certificate.

{21) 52.225-4, Buy American Act,
North American Free Trade
Agreement—Israeli Trade Act Certificate
(Basic, Alternate I & TI).

{22) 52.225--6, Trade Agreements
Certificate.

(23) 52.226-2, Historically Black
College or University and Minority
Institution Representation.

{24) 52.227-6, Royalty Information
(Basic & Alternate I).

{25) 52,227-15—Representation of
Limited Rights Data and Restricted
Computer Software,

(c) Offerars that have submitted
annual representations and
certifications shall complete the
appropriate section of the provision at
52.214-30, Annual Representations and
Certifications Sealed Bidding to—

(1} Affirm in their bids that the
representations and certifications they
have posted to the BPN are current for
the purposes of the solicitation; or

{2) Make changes that affect only one
solicitation.

PART 15—CONTRACTING BY
NEGOTIATION

6. Amend section 15.204-5 by
revising paragraph (a) to read as follows:

16.204-5 Part IV—Representations and
Instructions,
* * * * *

(a) Section K, Representations,
certifications, and other statements of
offerors. (1) Include in this section those
solicitation provisions that require
representations, certifications, or the
submission of other information by
offerors.

{2) FAR clause 52.215-7, Annual
Representations and Certifications—
Negotiation, shall be included in the
solicitation to permit electronic
submission of certain representations
and certifications via the BPN at http:/
/fwww.bpn.gov in conjunction with
registration in the Central Contractor
Registration database under the
circumstances prescribed at
15.209{g)(1).

* * 3 * *

7. In section 15,209 revise paragraph

{g) to read as follows:

15.208 Solicitation provisions and
contract clauses.
* * * %* *

(g}(1} Insert the provision at 52.215—
7, Annual Representations and
Certifications—Negotiation, in
solicitatibns that contain the clause at
FAR 52,204-7, Central Contractor
Registration (see 14.213}).

2) If the provision at 52.215-7 is
included in the solicitation, do not
include the representations and
certifications at 14.213(b) in the
solicitation,

* * * * *

PART 52—SOLICITATION PROVISIONS
AND CONTRACT CLAUSES

8. Amend section 52.212—1 hy
revising the date of the provision and
paragraph (b)(8); and adding Alternate I
to read as follows:

52.212-1 Instructions to Offerors
Commercial tems.

* * * * ®

Instructions to Offerors—Commercial Items
{Date)

* * * * &

(b} Submission of offers, * * *

(8) A completed copy of the
representations and certifications at FAR
52.212-3 (see FAR 52,212-3{j)) for those
representations and certifications that the
offeror shall comyplete electronically);

* * * * *

{(End of provision)

Alternate I (Date). As prescribed in
12,301(b}(1), substituts the following
paragraph (b)(8) for paragraph (b)(8) of the
basie provision:

{8) A completed written copy of the
representations and certifications at FAR
§2.212-3 excluding paragraph (j}.
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9. Amend section 52,212--3 hy
revising the date of the provision;
adding an introductory paragraph; and
revising paragraph {j) to read as follows:

52.212-3 Offeror Representations and
Certifications.

Commercial Items.

* & * & *

Offeror Representations and Certifications—
Cominercial Items (Date)

An offeror shall complete only paragraph
{j} of this proviston if the offeror has
completed-the annual representations and
certifications electronically via the Business
Partner Network (BPN) (but see paragraph
(i)(2)). If an offeror has not completed the
annual representations and certifications
electronically via the BPN, the offerar shall
complete only paragraphs (b} through (i) of
this pravision.

* * * *® *

(}} Annual Representations and
Certifications [Do not complete if solicitation
includes 52.212-1, Alternate I, Any changes
provided by the offeror in (j){2) of this
provision do not automatically change the
representations and certifications posted on
the BPN]. The offeror has completed the
annual representations and certifications
electronically via the BPN Web site at http:/
/www.bpn.gov. After reviewing the BPN
database information, the offeror verifies that
the representations and certifications
currently posted electronically at FAR
52.212-3, Offeror Representations and
Certifications—Commercial ftoms [check the
appropriate block]:

[ 1(1) Ave current, accurate, and complete
as of the date of this offer and are
incorporated in this offer by reference.

[ 1(2) Are curvent, accurate, and complete
as of the date of this offer and are
incorporated in this offer by reference, except
for paragraphs .

lidentify the applicable paragraphs at (b)
through (i} of this provision that the offeror

has completed for the purposss of this
solicitation only,]

Thess amended representation(s) and/or
certification{s) axve also incorporated in this
offer and are current, accurate, and complate
as of the date of this offer,

{End of provision)

* * % & *

10, Revisse section 52.214-30 to read
as follows:

52.214-30 Annuai Representations and
Certification-—Sealed Bidding.

As prescribed in 14.201-6(u), insert the
following provision:

Annual Representations and Certifications—
Sealed Bidding (Date)

The bidder has completed the annual
representations and certifications
electronically via the Business Partner
Network (BPN} Web site at hetp://
www.bpn.gov, After reviewing the BPN
database information, the bidder vorifiss that
the representations and certifications
currently posted electronically [chack the
appropriate block]:

{ 1(a} Are current, accurate, and complete
as of the date of this offer and are
incorporated in this bid by reference (see
FAR 14.213(b}).

[ 1(b) Are current, accurate and complete
as of the date of this bid and are incorporated
in this bid by reference, except for the
changes identified below linsert changes,
identifying change by clause number, title,
date],

These amended representation(s) and/or
certification(s} are also incorporated in this
bid and are current, acourate, and complete
as of the date of this bid,

Far clause no. Title Date { Change

Any changes provided by the bidder do not
automatically update the representations and
certifications posted on the BPN,

(End of provision}

11. Revise section 52.215-7 to read as
follows:

§2.215-7 Annual Representations and
Certifications Negotiation.

As prescribed in 15.208(g}, insert the
fellowing provision;

Annual Representations and Certifications—
Negotiation (Date)

The offeror has completed the annual
representations and certifications
electronically via the Business Partney
Network {BPN) Web site at http://
www.bpn.gov. After reviewing the BPN
database information, the offeror verifies that
the representations and certifications
currently posted electronically {check the
appropriate block]:

[ 1(a) Are current, accurate, and complete
as of the date of this offer and are
incorporated in this offer by reference (see
FAR 14,2113(b)).

[ 1(b) Are current, accurate, and complete
as of the date of this proposal and are
incorporatod in this offer by reference, except
for the changes identified below [insert
changes, identifying change by clause
number, title, detel.

These amended representation(s) and/or
certification(s} are also incorporated in this
offer and are current, accurate, and complete
as of the date of this proposal.

Far clause No. Title Date | Change

Any changes provided by the offercr do not
automatically update the representations and
certifications posted on the BPN.

(End of provision)
[FR Doc, 04-1512 Filed 1-26-04; 8:45 amj
BILLING CODE 6820-EP-P
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POLICY FLASH 2004-03

DATE: February 12, 2004
TO: Procurement Directors
FROM: Office of Procurement and Assistance Policy, ME-61

Office of Procurement and Assistance Management

SUBIECT: Financial Assistance Letter Number 2004-01 — Financial Assistance Letters

Remaining in Effect.
Financial Assistance Letter Number 2004-02 — Implementation of the Fiscal Year

2004 Legislative Provisions
Financial Assistance Letter Number 2004-03 — Intellectual Property

SUMMARY: This Policy Flash distributes three Financial Assistance Letters.
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FAL 2004-01 is a listing of the Financial Assistance Letters Remaining in Effect.
FAL 2004-02 — Implementation of Fiscal Year (FY) 2004 Legislative Provisions

The requirements in this FAL are the same as the requirements in FAL 2003-02
Implementation of Fiscal Year (FY) 2003 Legislative Provisions.

If you have questions regarding this FAL, contact Jacqueline Kniskern at 202 586-8189 or by
e-mail at jacqueline kniskern@hg.doe.gov.

FAL 2004-03 — Intellectual Property

This FAL provides Contracting Officers, Patent Counsel, and other grants personnel
guidance regarding intellectual property (IP) requirements in financial assistance awards and
lists the Contracting Officer’s responsibilities. The attachment to the FAL is a listing of the
DOE standard Intellectual Property (IP) Provisions sets for Financial Assistance Awards.
These sets of provisions are maintained on the GC web site at
http://www.gc.doe.gov/techtrans/sipp_matrix.html and can be accessed from the
Professionals Homepage.

Contracting Officers should:

— Use the appropriate set of provisions in awards for research, development or
demonstration (RD&D) and consult with Patent Counsel if the applicable standard set
of IP provisions is not appropriate or if there are unique mission requirements.

~  Consult with Patent Counsel if a non-RD&D award specifies the delivery of technical
data.

If you have questions regarding this FAL, contact Trudy Wood at 202 586-5625 or by e-mail
at trudy. wood(@hg.doe.gov.

/ -~ S
Attachments &7:31,,/,./;;/ /J };@%

Michel P. Fischetti

Acting Director

Office of Procurement and
Assistance Policy, OMBE
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Department of Energy

No. 2004-01

Financial Assistance Regulation Date 02/12/04

FINANCIAL ASSISTANCE LETTER

Financial Assistance Letters (FALs) that remain in effect are identified below. All other previously issued FALs
have been superseded by a formal rulemaking, incorporated into other guidance, and/or canceled.

Number
96-01
96-02
97-05

2001-02

2001-03
2001 —04
2003-03R
2004-02

2004-03

97-02

2002-03

whkkxkkhhhhRvhdk

Financial Assistance Letters Remaining in Effect

Date

03/08/96
08/01/96
12/18/97

07/30/01

10/12/01
10/25/01
10/28/03
02/12/04

(02/12/04

Subject .
Implementation Guidance on Sections 3001 and 3002 of

EPAct

Implementation Guidance on Section 2306 of EP Act
Merit Review/Lobbying

Preservation of Open Competition and Government
Neutrality Towards Contractor’s Labor Relations on
Federaily Funded Construction Projects

Determining Appropriate Award Instrument
Management of Report Deliverables

Implementation of OMB Grant Management Policies

Implementation of FY 2004 Legislative Provisions

Intellectual Property

Financial Assistance Letters Discontinned

03/12/97

12/10/02

Simpson-Craig Amendment Solicitation Provision and
Representation (has been incorporated into the DOE-wide
Certifications/Assurances/Representations)

Tmplementation of DOE’s Industry Interactive Procurement
System (I[PS) (cancelled by 2003-03R}
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Department of Energy No. 2004-03
Financial Assistance Regulation Date 02/12/04

FINANCIAL ASSISTANCE LETTER

Financial Assistance Letter is issued under the authority of the Procurement Executives of DOE and NNSA

Subject: Intellectual Property
What is the purpose of this Financial Assistance Letter (FAL)?

This FAL provides Contracting Officers, Patent Counsel, and other grants personnel guidance
regarding intellectual property (IP) requirements in financial assistance awards and lists the
Contracting Officer’s responsibilities. It supplements the guidance in 10 CER 600.

How will this change my work processes?

If your office currently has a standard set of IP provisions for each type of recipient and type
of financial assistance award, there will be no change in your work processes except that you
will use the applicable DOE-wide set of IP provisions. If your office does not have standard
IP provisions, this guidance should simplify the award processes because it provides standard
TP provisions for grant and cooperative agreement awards. Contracting Officers will continue
to negotiate special patent and data provisions if it is necessary to satisfy the unique mission
requirements of a particular program.

When is this FAL effective?

This FAL is effective 10 days after the date of issuance.
When does this FAL expire?

This FAL remains in effect until superseded or canceled.

Who is the Point of Contact?

Contact Trudy Wood of the Office of Procurement and Assistance Policy by telephone at
(202) 586-5625 or by email at trudy.wood@hg.doe.gov.
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FAL 2004-03 (02/12/04)

What is the background?

For several years DOF has been actively engaged in the Government-wide effort to streamline and
simplify Federal financial assistance programs as required by the Federal Financial Assistance
 Management Improvement Act of 1999, Public Law 106-107. As part of this process, DOE’s
Assistant General Counsel for Technology Transfer and Intellectual Property (GC-62) worked with
the Office of Procurement and Assistance Policy to clarify and streamline the patent and data
requirements for awards to for-profit organizations. The revised IP requirements were tailored
specifically for these awards and published in the Federal Register on August 21, 2003 [68 FR
50646]. Some of the revised IP provisions are also applicable to nonprofit organizations (e.g.,
Patent Rights (Small Business Firms and Nonprofit Organizations)). In order to promote more
uniformity in financial assistance patent and data rights requirements, GC-62 and field Patent
Counsels have developed sets of IP provisions for the various types of financial assistance awards.
These IP provisions are located at www.gc.doe.gov/gemain.html.

The DOE-wide announcement template (See FAL 2003-03) on DOE’s Industry Interactive
Procurement System (ITPS) provides a link to the GC web site where the IP provisions are
maintained. Thus, awarding offices are no longer required to include the various patent and data
rights provisions in announcements of funding opportunities. Applicants are able to access the 1P
requirements by clicking the link in the announcement.

Guidance Included in this Financial Assistance Letter

L What are the responsibilities of the Contracting Officer?
1L What are the roles of other DOE/NNSA offices? |

IIIl.  Where are the standard IP provisions located?

IV.  Are IP provisions required in non-RD&D awards?

V. What are the invention reporting requirements?

Attachment: Standard Intellectual Property (IP) Provisions for Financial Assistance
Awards

AR A ERRERE ARSI AR TR LT AARR AL LA AR AR EN
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FAL 2004-03 (02/12/04)

I. What are the responsibilities of the Contracting Officer?
The Contracting Officer must:
A, Ensure that appropriate patent and data provisions are included in an award.
B. Consult with Patent Counsel if the applicable standard set of IP provisions is not appropriate or
if there are unique mission requirements. If there are unique mission requirements (e. g., open
source software), consult with Patent Counsel before the announcement is issued to ensure that

appropriate [P requirements are included in the announcement of funding opportunity.

C. Negotiate, in consultation with Patent Counsel and the DOE/NNSA Project Director, special
patent and data clauses if it is necessary to satisfy the mission requirements of a particular
program.

D. Ensure that the Final Invention and Patent Report, if required, is identified on the Federal
Assistance Reporting Checklist in the award and is submitted to DOE.

II. What are the roles of other DOE/NNSA offices?

A. Patent Counsel;

1. Consults with the Contracting Officer regarding appropriate patent and data clauses and/or
modifications to the standard provisions.

2. Reviews and approves requests for patent waivers in accordance with 10 CFR part 784.
3. Responds to recipient’s questions regarding intellectual property issues.
4. Receives invention disclosures and interacts with 1'ecii)ients.
5. Reviews and approves final summary reports of inventions.
B. Project Officer:
1. Identifies mission critical requirements that could affect the patent and data requirements in
an award, for example, if software is a deliverable under the award, or if it is necessary to

provide heightened assurance of commercialization of a technology by obtaining limited
rights to a recipient’s background technology.

2. Reviews the final technical report and identifies to the Patent Counsel possibly patentable
technologies that may have arisen under the award.
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FAL 2004-03 (02/12/04)

III. Where are the standard IP provisions located?

The attached matrix identifies the various sets of IP provisions. The matrix and sets of IP provisions are
maintained on the GC web site at hitp://www.gc.doe.gov/techtrans/sipp_matrix.html.

Click on the Set Number to access a particular set of provisions. The DOE Professionals Homepage also
provides a link to these provisions.

IV. Are IP provisions required in non-RD&D awards?

Patent provisions are normally included only in RD&D awards. Data provisions are included in RD&D
awards and in any other award if technical data are expected to be first produced or specified to be
delivered under the award. The Contracting Officer should consult with Patent Counsel 1f a non-RD&D

award specifies the delivery of technical data.

V. What are the invention reporting requirements?
If the award includes a patent clause, the Contracting Officer must ensure that the Final Invention and

Patent Report block on the Federal Assistance Reporting Checklist (DOE F 4600.2) 1s checked and that the
report is submitted to DOE/NNSA.
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FAL 2004-03 (02/12/04)

ATTACHMENT

Standard Intellectual Property (IP) Provisions for Financial Assistance Awards

Type of Type of |Special Data Statute|Type of Recipient Set Number
Award Praject (e.g., EPACT) (PDFE)
Cooperative] Research, No . {Domestic Small Business [C/5B-1003
Agreement | Development,
' or
Demonstration
(RD&D)
Cooperative RD&D Yes * Domestic Small Business [CDSB-1003
Agreement _ . _
Cooperative RD&D No Large Business, CLB-1003
Agreement State or Local Government,
._ _ N and Foreign Entity
Cooperative D&D Yes Large Business, COLB-1003
Agreement . State or Local Government, :
_ i ) and Foreign Entity )
Grant RD&D No . Domestic Small Business |[G513-1003
Grant ED&D Yes Domestic Small Business [GD513-1003
Grant ED&D No Large Business, GLB-1003
: State or Local Government,
and Foreign Entity
Grant RD&D Yes Large Business, GDLB-1003
State or Local Government,
and Foreign Entity
Grant RD&D No Nonprofit Organization GNP-10G03
and
Cooperative
Agreement
Grant Non RD&D N/A All types of recipients NRID-1003
and : ‘
Cooperative
Agreement

Click here to access Allemates I and IT to Rights in Data - General (OCT 2003) and Rights in Data-
Programs Covered Under Special Data Statutes (OCT 2003).

NOTE: The contracting officer, in consultation with DOE Patent Counsel and the DOE Project
Director, may negotiate special patent and data clauses, when it is necessaty to satisfy the mission

requirements of a particular program.

This page was last updated on January
8, 2004 ' 50f5
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Department of Energy : No. 2004-02

Assistance Regulation Date 02/12/04

% FINANCIAL ASSISTANCE LETTER

This Financial Assistance Letter is issued under the authority of the Procurement Executives of DOE and NNSA

Subject: Implementation of Fiscal Year (FY) 2004 Legistative Provisions

What is the Purpose of this Financial Assistance Letter (FAL)?

This FAL provides Contracting Officers and grants personnel guidance for the implementation
of certain provisions contained in the Energy and Water Development Appropriations Act,
2004 (Energy & Water Act), Pub. L. 108-137, enacted December 1, 2003 and the Department

of Interior and Related Agencies Appropriations Act, 2004 (Interlor Act), Pub. L. 108-108,
enacted November 10, 2003.

How will this Change My Work Processes?

The statutory provisions addressed in this FAL are the same as those enacted f01 Fiscal Year
2003. There are no changes to any work process.

When is this FAL Eifective?

The statutory provisions addressed in this FAL are effective on the date of enactment of the
Act containing the provision. This FAL supersedes and cancels FAL 2003-02
“Implementation of Fiscal Year (FY) 2003 Legislative Provisions”.

When Does This FAL Expire?
This FAL remains in effect until superseded or canceled.

Who is the Point of Contact?

Contact Jackie Kniskern of the Office of Procurement and Assistance Policy by telephone at
(202) 586-8189 or by email at jacqueline kniskern@hg.doe.gov.
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FAL 2004-02 (02/12/2004)

What is the Background?

“The guidance provided in this FAL is the same as the guidance provided in FAL 2003-02 and
results from the following statutory requirements:

Lobbving Restrictions (Energy and Water Act §501/Interior Act §302)

The Energy and Water Act prohibits the use of funds appropriated, either directly or
indirectly, to influence congressional action on any legislation or appropriations matters
pending before Congress, other than to communicate to Members of Congress as described in
section 1913 of Title 18, United States Code. The Interior Act prohibits the use of funds
appropriated under the Act for any activity or the publication of literature that in any way
tends to promote public support or opposition to any legislative proposal on which
Congressional action is not complete.

Purchaée of American-Made Equipment and Products—Sense of Congress (Energy and Water
Act §502(2) and (b)) YFY 2000 Interior Act 307(b) and (d). This provision was made
permanent in the FY 2000 Interior Act.

This provision provides that it is the sense of Congress that to the greatest extent practicable,
all equipment and products purchased with funds made available from the Energy and Water
~ Act should be American-made and requires the Department to notify awardees of this

statement.

Compliance with Buy American Act (FY 2000 Interior Act §307(a) and (d)). This provision
was made permanent in the FY 2000 Interior Act.

This provision provides that none of the funds made available under the Interior Act may be
expended by an entity unless the entity agrees that in expending the fumds the entity will
comply with sections 2 through 4 of the Act of March 3, 1933 (41 U.S.C. 10a-10c; popularly

known as the "Buy American Act").
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FAL 2004-02 (02/12/2004)

What is the Guidance Included in the FAL?

Lobbying ResStrictionsS. .o esesssssastrassssias 4

Purchase of American-Made Equipment and Products - Sense of Congress 5

Compliance with Buy AMeErican Act .......cvminnrinsnsiessnessmississciimemsmsss 5
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FAL 2004-02 (02/12/2004)

I

Lobbying Restrictions
A. Lobbying Restriction (Energy and Water Act 2004)

Contracting Officers must incorporate the following clause into existing and new
financial assistance awards, when funds made available under the FY 2004 Energy and
Waiter Development Appropriations Act are obligated on the award:

LOBBYING RESTRICTION (ENERGY AND WATER ACT FY 2004)

The awardee agrees that none of the funds obligated on this
award shall be expended, directly or indirectly, to influence
congressional action on any legislation or appropriation
matters pending before Congress, other than to communicate
to Members of Congress as described in 18 U.S. C. 1913.
This restriction is in addition to those prescribed elsewhere
in statute and regulation.

(End of Clause)

B. Lobbying Restriction (Interior Act, 2004)

Contracting Officers must incorporate the following clause into existing and new
financial assistance awards, when funds made available under the FY 2004 Interior and
Related Agencics Appropriation Act are obligated on the award:

LOBBYING RESTRICTION (INTERIOR ACT FY 2004)

The awardee agrees that none of the funds obligated on this
award shall be made available for any activity or the
publication or distribution of literature that in any way tends
to promote public support or opposition to any legislative
proposal on which Congressional action is not complete.
This restriction is in addition to those prescribed elsewhere
in statute and regulation.

(End of Clause)
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FAL 2004-02 (02/12/2004)

Purchase of American-made Equipment and Products-Sense of Congress

Contracting Officers must incorporate the following notice into existing or new financial
assistance awards, when funds made available under the FY 2004 Energy and Water Development
Appropriations Act or any Interior or Related Agencies Appropriation Act after FY 2000:

NOTICE REGARDING THE PURCHASE OF AMERICAN-
MADE EQUIPMENT AND PRODUCTS-SENSE OF
CONGRESS

1t is the sense of the Congress that, to the greatest extent
practicable, all equipment and products purchased with
Sunds made available under this award should be American-

made.

(End of Notice)

Compliance with Buy American Act

Contracting Officers must incorporate the following clause into existing and new financial
assistance awards, when funds made available under any Interior Act, after fiscal year 2000 are

obligated on the award:

COMPLIANCE WITH BUY AMERICAN ACT

In accepting this award, the recipient agrees to comply with
sections 2 through 4 of the Act of March 3, 1933 (41 U.5.C.
[0a - 10c, popularly known as the "Buy American Act™). The
recipient should review the provisions of the Act to ensure
that expenditures made under this award are in accordance

with it.

(End of Clause)
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HEADQUARTERS
POLICY FLASH

POLICY FLASH 2004-04

DATE: February 24, 2004
TO: Procurement Directors
FROM: Office of Procurement and Assistance Policy, ME-61

Office of Procurement and Assistance Management
SUBJECT:  Financial Assistance Rule on Grants.gov FIND and Announcement Format

SUMMARY: This Policy Flash distributes a financial assistance rule that was published in
the Federal Register on February 20, 2004.
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POLICY FLASH
2004-04

This final rule amends the Department’s financial assistance regulations as follows:

— DOE must post synopses of program announcements of funding opportunities and
modifications to these announcements at the Grants.gov FIND Internet site, using the
standard data elements/format. DOE implemented this requirement in Financial
Assistance Letter (FAL) 2003-03R, 10/28/03.

— Asofthe effective date of this rule - March 22, 2004, DOE is no longer required to
publish separate notices of funding opportunities in the Federal Register.

~ . DOE must use the government-wide standard format to publish program
announcements of funding opportunities. DOE implemented this requirement in FAL
2003-03R, 10/28/03. (See the financial assistance announcement of funding
opportunity template on the Professionals Homepage)

If you have questions regarding this rule, contact Trudy Wood at 202 586-5625 or by
e-mail at trudy.wood@hg.doe.gov. '

S/
Attachments f;f/}:" é / / Z}{

Michael P. Fischetti

Acting Director

Office of Procurement and
Assistance Policy, OMBE

ce: FAAC
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Headqiial terS,
Policy Flash

FLASH 2004-06

DATE: February 24, 2004
TO: Procurethent Directors
FROM: Office of Procurement and ‘Assistanice Policy, ME-61
 Office of Procurement and Assistance Management
SUBJECT: Fed‘eral-Acqui_siﬁanCircular-'(FAC)-2091'.-4'20 Interim Rule Special
Emergency Procurement Authority

SUMMARY: This Policy Flash transmits summary information regarding the interim
: rulemaking published in the Federal Register at 69 FR 8312 on February
23, 2004. This rule-amends the FAR to implement the special '
emergency procurement authorities provided for in the National Defense
Authorization Act 2004, Contracting personnel should review the
details of this proposed rulemaking in full text.
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FLASH 2004-05
February 24, 2004

Federal Acquisition Circular (FAC) 2001 20

The following item is available via the internet at
http://wwvs.arnet.gov/far/facsframe. html

Effective Date: February 24, 2004
Special Emergency Procurement Authority (FAR Case 2003-022)

" This interim rule amends FAR parts 2, Definition of Words and Terms, 10, Market
Research, 12, Acquisition of Commercial ltems, 13, Simplified Acquisition
Procedures, 15, Contracting by Negotiation, 19, Small Business Programs, and 25,
Foreign Acquisition. The rule-

» Increases the micro-purchase threshold from $2,500 to $1 5,000, except for
construction, for acquisitions of supplies or services that the head of the
agency has determined to be used to support a contingency operation or {0
facilitate defense against or recovery from nuclear, biological, chemical, or
radiological attack;

» Increases simplified acquisition threshold from $100,000 to-

$250,000in U.S.; and
$500,000 outside US

for acquisitions of supplies or services that the head of the agency has
determined to be used to support a contingency operation or to facilitate
defense against or recovery from nuclear, biological, chemical, or
radiological attack; and

> Provides that the head of the contracting activity carrying out a

procurement of supplies or services in the manner described above may
treat such supplies or services as a commercial item.
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FLASH 2004-05
February 24, 2004

Written commenis to the proposed rulemaking are due in this office on or before April 5,
2004. This will allow us time to prepare a consolidated response to the General Services
Administration, 4s necessary.

Questions concerning this Flash should be directed to Denise P. Wright on (202) 586-
6217 or via e-mail at Denise. Wright(@hq.doe.gov

Teid P TH

Michael P. Fischetti, Acting Director
Office of Procurement and
Assistance Policy

cc
PPAG Members
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Monday,
February 23, 2004

Part Il

Department of
Defense

General Services
Administration

National Aeronautics
and Space
Administration

48 CFR Parts 2, 10, et al.

Federal Acquisition Regulation; Special
Emergency Procurement Authority; Small
Entity Compliance Guide; Interim Rules




8312

Federal Register/Vol. 69, No. 35/Monday, February 23, 2004 /Rules and Regulations

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 2, 10, 12, 13,15, 19, and
25

{FAC 2001-20; FAR Casa 2003--022]
RIN 8000-AJEB

Federal Acquisition Regulation;
Special Emergency Procurement
Authority

AGENCIES: Department of Defense (DoD),
Ganeral Services Administration (GSA},
and National Aeronautics ar:d Space
Administration (NASA),

ACTION: Interim rale with renuest for
comments.

SUMMARY: The Civilian Ager.cy
Acquisition Council and the Defense
Acquisition Regulations Gouncil
{Coungils} have agreed on an interim
rule amending the Federal Acquisition
Regulation (FAR) to implement the
special emergency procurement
authoritiss of section 1443 of the
Services Acquisition Reform. Act of 2003
{Title XIV of Pub. L, 108~13:3). The
Councile will publish & final rule upon
receipt end avaluation of comments
recaived in response to this interim rule.

Section 1443 increases the amount of
the micro-purchase threshold and the
simplified acquisttion threshold for
procurements of supplies or services by
or for an executive agency that, as
determined by the head of the agency,
are to be used in supportofa
contingency operation or to facilitate the
defense against or the recovery from
nuclear, biological, chemical, or
radiological attack. Also, the head of the
contracting activity carrying out a
procurement of supplies or services to
facilitate defense against or recovery
from nuclear, biclogical, chemicel, or
radiological attack may treat such
supplies or services as a commercial
item,

DATES: Effective Date: February 23,
2004.

Comment Date: Interested parties
should submit commaents to the FAR
Secretariat at the address shown below
on or before April 23, 2004 to be
considered in the formulaticn of a final
rule,

ADDRESSES: Submit written comments
to—General Services Administration,
FAR Sacretariat {(MVA), 1800 F Street,
NW., Room 4035, Attn: Ms. Laurie
Duarte, Washington, DC 20405.

Submit electronic comments vin the
Internet to-~farcase, 2003-022@gsa.gov.
Pleasge submit comments only and cite
FAC 2001-20, FAR case 2003-022, in
all correspondence related to this case.
FOR FURTHER INFORMATION CONTACT: Tha
FAR Secretariat at (202} 601-4755, for
information pertaining to status or
publication schedules. For clarification
of content, contact Mr. Gerald Zaffos,

Procurement Analyst, at (202) 208~

6091. Please cite FAC 200120, FAR
case 2003-022,
SUPPLEMENTARY INFORMATION:

A, Background

This interim rule implements Saction
1443 of the Services Acquisition Reform
Act of 2003 (Titla XIV of Pub. L. 108-
136). Section 1443 increases the amount
of the micro-purchase thrashold and the
simplified acquisition threshold for
procurements of supplies or services by
or for an executive agency that, as
determined by the head of the agency,
are to be used in support of a
contingency operation or to facilitate the
defense against or the recavery from
nuclear, biological, chemical, or
radiological attack, Section 1443 also
authorizes the expanded use of
Simplified Acquisition and Commarcial
Items procedures.

This is not a significant regulatory
action and, thersfore, was not subject to
revigw under section 8(b} of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993, This
rule is not a major rule under 5 U.S.C,
804,

B. Regulatory Flexibility Act

The changes may have a significant
economic impact on a substantial
nuimber of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.8.C, 801 et seq. However, the
increased thresholds are limited to
procurements that suppert a
contingency operation or to facilitate the
defense against or the recovery from
nuclear, biological, chemical, or
radicloglcal attack. There are no data
available on the number of
procurements that will be eligible. We
expact the increased thresholds to this
limited class of procursments will apply
to a very amall number of small entities.

An Initial Regulatery Flexibility Act
Analysis has been prepared and is ay
follows:

Initial Regulatory Flexibility Act Analysis—
FAR Case 2003-022

This Initial Regulatory Flexibility Analysis
has been prepared in accordance with
Section 603, Title 5. of the United States
Code.

1. Description of the reasons why action by
the agency is being considerad. This iiterim

ruls amends the Federal Acquisition
Regulation (FAR] in order to implament
Section 1443 of the Services Acquisition
Reform Act of 2003 (Title XIV of Fub, L. 108-
136). Section 1443 increases the amount of
the micro-purchase threshold and the
simplified acquisition threshold for
procurements of supplies and services to
support a contingency operation or to
Iucilitate defense againsl or racoviry from
nuclear, biological, chemical, or radiological
attack.

2. Suceinet statement of the objuctives of,
und legal basis for, the interim rule. This
interim rule implements Section 1443 of the
Services Acquisition Reform Act of 2003
(Fitle XIV of Pub. L. 108-138).

3. Description of, and, where feasible,
estimate of tha number of small ettities to
which the interim rule will apply. The
incraased thresholds are limited 1o
procurements that are to support s
contingency operation or to facilitate defonse
against or recovery from nuclear, hiological,
chemical, or radiological attack. There are no
data available on the number of
procurements that will be eligible. However,
wa expact the number of small entities that
will ba impacted by the increased thresholds
to this limited class of procurements to be
vary amall. In addition, although not required
by the statute, the interim rule raises the
small businass set-aside ceilings for
purchases made under the authority of
Section 1443 of the Services Acquisition
Roform Act of 2003 (Title XIV of Pub, L. 108—
136}

4. Description of projected reporting,
racord keeping, and other compliance
requirements of the interim ruls, including
an estimate of the classes of small entities
which will be subject to tha reguirement and
the type of professianal skilis necossary for
preparation of the report or record. There are
no reparting, record keeping, or other
cu]mpliance requirernents for this interim
raie,

5. Identification, to the axtent practicable,
of all relevant Federal rules which may
duplicate, overlap, or conilict with the
interim rule, This rule does not duplicate,
overiap, or conflict with other relevant
Federal rules,

6. Description of any significant
allernatives to the interim rule, which
accomplish the stated objectivas of
applicable statutes and which minimize any
gignificant economic impact of the interim
rule on small entities. There are no
significant alternatives to the interim rule
that would accomplish the stated objectives
yet further reduce impact on small entities.
The rule includes only FAR text revisions
reguired to implement the statute.

The FAR Secretariat has submitted a
copy of the Initial Regulatory Flexibility
Analysis (IRFA) to the Chief Counsel for
Advocacy of the Small Business
Administration. Interested pariies may
obtain a capy from the FAR Secretariat.
The Councils will consider comments
from small entitiss concerning the
affected FAR parts 2, 10, 12, 13, 15, 19,
and 25 in accordance with 5 U.5.C. 610.
Interested parties must submit such
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comments separately and should cite 5
U.8.C. 601, et seq. (FAC 2001-20, FAR
case 2003-022), in correspondence.

C. Paperwork Reduction Acl

The Paperwork Reduction Act does
not apply because the changas to the
FAR do net impose information
collection raquirements that require the
approval of the Office of Management
and Budget under 44 U.5.C. 3501, ot
seq.

D. Determination To Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
(DoD}, the Administrator of General
Services (GSA), and the Adw inistrator
of the National Aeronautics end Space
Administration (NASA} that urgent and
compselling reasons exist to promuigate
this interim rule without prior
opportunity for public comment. This
action is necessary because the FAR
coverage implements Section 1443 of
the Services Acquisition Referm Act of
2003, signed on November 2¢, 2003,
which provides urgently needed
emergency authorities. Howaver,
pursuant to Public Law 98-577 and FAR
1.501, the Councils will consider public
comments received in response to this
in:erim rule in the formation of the final
rule.

List of Subjects in 48 CFR Parts 2, 10,
12, 13, 15, 19, and 25

Government procurement.

Dated; February 13, 2004.
Laura Auletta,
Director, Acquisilion Policy Divis'en.

Federal Acquisition Circular

Federal Acqulsition Circuler (FAQC)
2001-20 is issued under the authority of
the Secretary of Defense, the
Administrator of General Services, and
the Administrator for the National
Aeronautics and Space Administration.

Unless otherwise specified, all
Federal Acquisition Regulation (FAR)
and other directive material c ntained
in FAC 2001-20 are effective February
23, 2004.

Dated: February 12, 2004.

Deidre A. Lae,

Director, Defense Procurement and
Acquisition Policy, :
Dated: February 13, 2004.

David A. Drabkin,

Deputy Associate Administrator, dffice of
Acquisition Policy, General Services
Administration,

Datad: February 12, 2004,

‘Tom Luadtke,

Assistant Administrator for Procuremaent,
National Aeronautics and Space
Administration.

& Therefore, DoD, GSA, and NASA
amend 48 CFR parts 2, 10, 12, 13, 15, 19,
and 25 as set forth below:
m 1, The authority citation for 48 CFR
parts 2,10, 12, 13, 15, 19, and 25 is
revigsed to read as follows:
Autherity: 40 U.8.C. 121{c}; 10 U.S.C.
chapter 137; and 42 U7.5.C. 2473(c).

PART 2—-DEFINITIONS OF WORDS
AND TERMS

m 2. Amend section 2.101 in paragraph
{b) by revising the definitions ""Micro-
purchase threshold” and "Simplified
acquisition threshold” to read as follows:

2107 Definitions,
* L £ * *

() * = # )

Migro-purchase threshold means
$2,500, except it means—

(1}:52,000 for construction.subject to
this Davis Bacon Act; and

(2) $15,000 for acquisitions of
supplies or services that, as détermined
by the head of the agency, are to be used
to support s contingency operation or {o
facilitate defense against.or recovery
from nucledr, biological, shemical, or
radiological attack; as. deserilbed in
13.201(g)(1}, except for construction
subject to the Davis Bacon Act {Pub. L.
108-136, Title X1V, Sec, 1443),

& * * * %

Simpiified acquisilion thrashold
means $100,000, excapt for acquisitions
of supplies or services that, as
determined by the head of the agency,
ara 1o be used-to support r contingency
operation or to facilitste defense against
or recovery from nuclear, biological,
chemical, or radiologteal attack (Pub. L.
108138, Title XIV, Sec, 1443), the term
meansg—

(1) $250,000 for any contract to be
awarded and performed, or purchase to
be made, ingide the United States; and

{2) $500,000 for any contract to be
awarded and performed, or purchasa to
be made, outside the United States.

& * * * *

PART 10—MARKET RESEARCH

® 3. Amend section 10,001 by revising
paragraph (a)(2)(v) to read as follows:

10.00% Pollcy.

(a) LI B

( 2) LI B )

(v} Agencies shall conduct market
research on an ongoing basis, and take
advantage to the maximum extent
practicable of commerciaily available
market research methods, to identify
effactively the capabilities, including
the capabilities of small businesses and
new entrants into Fedoral contracting,

that are available in the marketplace for
meating the requirements of the agency
in furtherance of a contingency
aperation or defense against or recovery
from nucleer, biological, chemical, or
radiological attack; and

] ® * * E

— PART 12—ACQUISITION OF

COMMERCIAL ITEMS

u 4. Amend section 12.102 by revising
paragraph (f) to read as follows:

12102 Applicability.

® * * *
(£)(1) Contracting officers may treat
any acquisition of supplies or cervices
that, as determined by the head of the
agency, are to be used to facilitate
defense against or recovery from
nuclear, biological, chemical, or
radiological attack, as an acguisition of
commoercial items,

{2} A contract in an amount greater
than $15,000,000 that is awarded on a
sole source basis for an item or service
treated as a commercia)l item under
paragraph (f)(1} of this section but does
not mest the definition of a commercial
itemn as defined at FAR 2.101 shal! not
be exempt fram—

(i) Cost accounting standards (see
Subpart 30.2); or

(ii} Cost or pricing data requirements
(s=e 15.403).

m 5. Amend section 12.203 by revising
the last sentence to read as follows:

12.203 Procedures for solicitation,
evaiuation, and award.

* * * For acquisitions of commercial
items exceeding the simplified
acquisition threshold but not excesding
$5,000,000 ($10,000,000 for acquisitions
entered into under the authority of
12.102{f)(1}), including options,
contracting activities shall employ the
simplified procedures authorized by
Subpart 13.5 to the maxirmim extent
practicable,

PART 13-~-SIMPLIFIED ACQUISITION
PROCEDURES

® 8. Amend section 13.000 by revising
the second sentence to read as follows;

13.000 Scope of part.
* * * Subpart 13.5 provides special
authaority for acquisitions of commercial

items exceeding the simplified
acquisition threshold but not excesding
$5,000,000 ($10,000,000 for acquisitions
entered into under the authority of
12.102{f}(1)}, including options. * * *
® 7. Amend section 13.003 by revising
paragraphs (b)(1}, (c), and (g}{2) to read
as follows;

L]
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13.003 Pollcy.
* * * * L]

{b){1} Each acquisition of supplies or
services that has an anticipated dollar
value excesding $2,500 ($15,000 for
acquisitions as described in
13.201(gj(1)) and not exceeding
$100,000 ($250,000 for ecqu.sitions
described in paragraph (1) of the
Simplified Acquisitiont Threshold
definition at 2,101} is reserved
exclusively for small business concerns
and shall be set aside {see 19,000 and
Subpart 19.5). See 19.502-2 ‘or
exceptions.

* ® * L3 L]

{c){1) The contracting officer shall not
use simplified acquisition procedures to
acquire suppliss and services if the
anticipated award will excesd—

(1) The simplified acquisition
threshold; or

(ii) $5.000,000 ($10,000,003 for
acquisitions entered into uncer the
authority of 12,102(f)(1)), inclading
options, for acguisitions of commercial
items using Subpart 13.5.

(2) Do not break down requ.irements
aggregating more than the simplified
scquisition thresheold (or for commercial
items, the threshold in Subpert 13.5) or
the micro-purchase threshold into
sovera] purchases that are less than the
applicable threshold merely to~—

E] Permit use of simplified
acquisition procedures; or

i1} Avoid an{1 requirement that
applies to purchases exceeding the
micro-purchase threshold,
® * L * ®

* * %

(2) $5,000,000 ($10,000,00( for
acquisitions entered into undsr the
suthority of 12.102{f)(1)) for commercial
items, use any appropriate combination
of the procedures in Parts 12, 13, 14,
and 15 [see paragraph (d) of this
section). '

& * " * L

13405 [Amended)

® 8, Amend section 13.105 in “he first
sentence of paragraph (b} by removing
“and ()(2)",

& 9. Amend gection 13.201 by revising
paragraph (g) to read as follows:

13.201 General,
* * x * *

{g)(1} For acquisitions of su'aplies or
services that, as determined by the head
of the agency, are to be used to support
a contingency operation or to facilitate
defanse against or recovery from
nuclear, biological, chemical, or
radiclogical attack, the micro-purchase
threshold is $15,000.

(2) Purchases using this authority
must have a clear and direct

relationship to the support of a
contingency operation or the defense
against or recovery from nuclear,
biclogical, chemical, or radiojogical
attack,

= 10. Amend section 13.303-5 by
ravising paragraphs (b}{1] and (6)(2) to
read as follows:

13.303-5 Purchases undor BPAs,
L *
(b] L

(1) The simplified acquisition
threshold and the $5,000,000 limitation

for individual purchases ($10,600,000

for purchases entered into under the
authority of 12.102(f)(1)) do not apply to
BPAs established in accordance with
13.303-2(c){(3).

{2] The limitation for individual
purchasas for commercial itsm
acquisitions conducted under Subpart
13.5 is §5,000,000 {$10,000,000 for
purchases entered into under the
authority of 12,102(f)(1)).

L] ] * L] L]

® 11. Amend section 13.500 by revising
the first sentence of paragraph (a); and
removing paragraph {e). The revisad text
reads as follows:

13.500 Ganeral,

{a) This subpart authorizes, as a test
program, use of simplified procedures
for the acquisition of suppligs and
services in amounts greater than the
simplified acquisition threshold but not
exceeding $5,000,000 {$10,000,000 for
acquisitions entered into under the
authority of 12,202(f)(1}), including
options, if the contracting officer
reasonably expects, based on the nature
of the supplies ar services sought, and
on market research, that offers will

include only commercisl items. * * *
* ® L] L

13.501 [Amanded]

® 12. Amend section 13,501 by remuoving
from paragraph (e}(1)(iD) “Homeland
Security Act (Pub. L. 107-298, section
856)" and adding ""Services Acquisition
Reform Act of 2003 (Title XIV of Pub. L.
108-136)" in its place.

PART 15—CONTRACTING BY
NEGOTIATION

® 13. Amend section 15.403-1 in
paragraph (c){3) by adding the paragraph
designation *{i}" before the first
sentence, and adding paragraph {c)(3)(ii)
to read as follows:

15.403-1 Prohibition on obtalning cost or
pricing data {10 U.S.C. 23062 and 41 U.S.C,
254b),

* * * N *
(C]* * *

(3) Commercial items. (i) * * *

{ii) Any acquisition for
noncommercial supplies or services
treated as commercial items at
12.102(f}(1}, excapt sole sourca contracts
greater than $15,000,000, is exempt
from the requirements for cost or pricing
data {Fub. L. 108-136, Sec. 1443}.

* - * * L]

PART 19-—SMALL BUSINESS
PROGRAMS

= 14, Amend section 19.502-1 by
revising paragraph (b) to read as follows:

19.502-1 Requirements for setting aside
acquisitions.
¥

(b} This requirement does not apply to
purchases of $2,500 or less ($15,000 or
less for acquisitions as describod in
13.201(g){1}), or purchases from
required sources of supply under Part 8
(e.g., Federal Prison Indusiries,
Committee for Purchase From People
Who are Blind or Severely Disobled, and
Federal Supply Schedule contracts).
® 15. Amend section 19,502-2 hy
revising the first senience of paragraph
{a) to read as follows:

19.502-2 Total small business set-asides,

{a) Except for those acquisitions set
aside for very small business concerns
(ses Subpart 19.9), each acquisition of
supplies or services that has an
anticipated dollar value exceeding
$2,500 ($15,000 for acquisitions as
deseribed in 13,201(g)(1)). but not over
$100,000 {250,000 for acquisitions
described in paragraph (1) of the
Simplified Acquisition Threshold
definition at 2.101}, is automatically
reserved exclusively for small business
concerns and shall be set aside for small
business unless the contracting officer
determines there is not a reasonable
expectation of obtaining offers from two
or maore responsible small businass
concerns that are competitive in terms
of market prices, quality, and delivery.
* K Kk

* * L *

19.805~1 [Ameanded]
m 16. Amend section 19.805-1 by—

" ma. Adding “or" to the end of paragraph

{b)3)

® b. Removing *'; or’ from the end of
paragraph (b)(2) and adding a puriod in
its place; and

m c. Removing paragraph (b)(3).

a0 17. Amend section 19.903 by adding
the word “'or” to the end of paragraph
{(b)(2); revising paragraph (b){(3): and
removing paragraph (b)(4). The revised
text reads as follows:
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19.903 Applicabllity.
* ” * * *

(b) LR

(3) Acquisitions of $15,00C or less for
acquisitions of supplies or services that,
as determined by the head of the
agency, are to be used to support a
contingency operation or o facilitate
defense against or recovery from
nuclear, biological, chemical, or
radiological attack as describnd in
13.201(g)(1).

191308 [Amended]

o 18. Amend section 14.1306 2y
removing paragraph (¢),

PART 25—FOREIGN ACQUISITION

m 19, Amend section 25.1101 by revising
the introductory text of paragraph (a)(1)
to read as follows:

25,1101 Acquisition of supplles.
- * & [ ] w

{a){1) Insert the clause at 52 225-1,
Buy American Act—Supplies, in
solicitations and contracts with a value
exceeding $2,500 ($15,000 for
acquisitions as described in
13,201(g)(1)) but not exceeding $25,000;
and in solicitations and contracts with
a value exceeding $25,000, if none of
the clauses prescribed in paragraphs (b)
and (c) of this section apply, except if—

& L L] * L]

® 20. Amend section 25.1103 by revising
paragraph (a) to read as follows:

251103 Other provisions and clauses,

{a) Restrictions on certain foreign
purchases. Ingert the clanse at 52.225—

13, Restrictions on Certain Foreign
Purchases, in solicitations and contracts
with a value exceeding $2,500, $15,000
for acqulsitions as described in
13.201{g)(1), unless an exception
applies.

L * " * [

|FR Doc. 04-3690 Filed 2—20-04; 8:45 am]
BILLING CODE 8820-EP-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Chapter 1

Fedsrat Acquisition Regulation; Small
Entity Compliance Guide

AGENCIES; Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Spaca
Administration (NASA}.

ACTION: Small Entity Compliance Guide.

SUMMARY: This document {5 issued
under the joint authority of the
Secretary of Defense, the Administrator
of Genaral Services and the
Administratar for the National
Asronautics and Space Administration,
This Small Entity Compliance Guide has
been prepared in accordance with
Section 212 of the Small Buginess
Regulatary Enforcement Fairness Act of
1998. It consists of a summary of the
rule appearing in Federal Acquisition

Circular (FAC) 2001-20 which amends
the FAR, An asterisk (*} next to a rule
indicates that a regulatory flexibility
analysis has been prepared. Interested
parties may obtain further information
regarding these rules by referring to FAC
2001-20 which precedes this document.
These documents are also available via
the Internet at http://www.arnet.gov/far.

FOR FURTHER INFORMATION CONTACT!
Laurie Duarte, FAR Secretariat, (202}
501-4225. For clarification of content,
contact Mr. Gerald Zaffos at (202) 208—
6091,

* Special Emergency Procurement
Authority (FAR Case 2003-022}

This intertm ruie amends the FAR to
implement Section 1443 of the Services
Acquisition Reform Act of 2003 (Pub. L.
108-136). This rule increases the
amount of the micro-purchase threshold
gnd the simplified acquisition threshold
for procurements of supplies and
services to support a contingency
operation or to facilitate defense againat
o recovery from nuclear, biological,
chemical, or radiological attack. Also,
the head of the contracting activity
carrying out a procurement of supplies
or services 1o facilitate defense against
or recovery from nuclear, biological,
chemical, or radiological attack may
treat such supplies or services as a
commercial item,

Dated: Fabruary 13, 2004.

Laura Auletta,

Directer, Acquisition Policy Division.

{FR Doc. 04-3891 Filed 2-20-04; B:45 am]
BILLING CODE B820-EP—P




DATE:
TO:
FROM:

SUBJECT:

SUMMARY:

HEADQUARTERS
POLICY FLASH

POLICY FLASH 2004-06

February 26, 2004

Procurement Directors

Office of Procurement and Assistance Policy, ME-61
Office of Procurement and Assistance Management

Contract Management Planning Guidance

Recently, the Department of Energy (DOE) received a number of broad
management challenges from both the General Accounting Office (GAO)
and the DOE Office of the Inspector General 1G). Both the GAO and the 1G
stressed the importance of improving the way the Department conducts the
administration and management of its contracts. The Deputy Secretary
responded, on March 17, 2003, by directing the Department to aggressively
confront and address these challenges.
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Attachments

POLICY FLASH 2004-06

While recognizing that the Department has made many positive efforts to address
and improve DOE’s performance, the Deputy Secretary stressed that senior
management needed to tackle the underlying causes of the issues raised

In response to the challenges of the GAO and the IG and the Deputy Secretary’s
direction, an initiative was executed to effect a formal process for contract
management planning under the Department’s major site and facility contracts and
other contracis as appropriate. Acquisition Letter 2003-02 was issued to provide
interim coverage while new guidance was developed for the DOE Acquisition Guide
to ensure that contract management planning commences at the carliest acquisition
planning stage and continues throughout the procurement cycle to ensure the
successful accomplishment of the mission of the Department’s contracts, The DOE

Acquisition Guide has thus been modified as follows:

> anew Chapter 42.5, “Contract Management Planning”’, has been added to
emphasize the importance of developing Coniract Management Plans
(CMPs) and to identify both the contracts that require CMPs and the
information to be contained in them. This guidance was formerly contained
in Acquisition Letter 2003-2, “Contract Management Planning;”

» new language has been added to Chapter 71 1, “Headquarters Review of
Contract and Financial Assistance Actions”, to define the submiital
requirements for CMPs as part of the packages submitted for Headquarters
Business Clearance approval. .

Chapter 7, “Acquisition Planning,” will be modified soon with other changes to
Chapter 7 that require contract management planning during the acquisition planning
stage.

If there are any questions regarding this matter, please contact James Tower at (202)
586-4294 or via email at james.tower@hg.doe. gov.

-

%;47//% /5/;5#\

Michael Fischetti,

Acting Director

Office of Procurement and
Assistance Policy, OMBE

cc: PPAG Members

Page 2 of 2




,DC—?’? +E

Headquarters
Policy Flash

FLASH 2004-07

DATE: . March 3, 2004

TO: " Procurement Directors

FROM: " Office of Procurement and Agsistance Policy, ME-61
" Office of Procurement and Assistance:Management

UBJECT:  FY 2004 Procurement Related Legislative Provisions and
Aecquisition Letters Remaining in Effect

UMMARY:: This'Flash transmits symmary information of thenew Acquisition Letter

. that provi_des—implementing guidance on FY 2004 appropriation
requirenients and Acquisition Letters remaining in effect. The Flash and
Acquisition Letters are posted online at hitp://orofessionals.pr.doc.gov
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FLASH 2003-07
March 3, 2004

1. Acquisition Letter 2004-02 - FY 2004 Legislation Provisions (dated March |, 2004)

Energy and Water Act

AL-2004-02 provides guidance regarding the implementation of Section 301, 304, 307,
501, 502, and Legislative Direction as provided in the Energy and Water Development
Appropriations Act Pub. L. 108-137, also known as the E&W Act. RFP’s for unfunded
programs, user facilities, lobbying restrictions, and purchase of American made products
are carried over from the FY 2003 Energy and Water Development Appropriations Act
Pub. L. 108-7 (Division D). However, while the provision regarding competition still
exists in the F'7 2004 legislation, the direction provided by Congress regarding the
extend/compete process for 5 Management and Operating (M&O)contracts is,
significantly changed.,

The Energy and Water Development Appropriations Act, 2004, section 301 prohibits the
use of appropr.ated funds to make payments for contracts to manage and operate five
named Federally Funded Research and Development Centers, unless not later than 60
days after enactment the Secretary publishes in the Federal Register and submits to the -
Committees or Appropriations of the House and Senate, his decision to use competilive
procedures for the award of each contract. The five noncompetitive Management and
Operating contracts are Ames National Laboratory, Argonne National Laboratory,
Lawrence Berkeley National Laboratory, Lawrence Livermore National Laboratory, and
Los Alamos National Laboratory. The Conference Committee recognized the challenge
of competing the five contracts and provided authority to extend current contract termis

for up to 2 years.

Tn addition to tae 5 FFRDCs stated above, the Secretary announced on January 30, 2004,
that 5 more management and operating contracts for the Department’s science and
national defense laboratories would be competed in a manner consistent with those
contracts cited in the Energy and Water Development Appropriations Act, 2004. This
action joins the evaluation and implementation of the recommendations of the Blue
Ribbon Commussion on the Use of Competitive Procedures for DOE laboratories with the
tenets of Section 301. This stance supports the Secretary’s belief “that a competitive
environment is generally desirable for the effective and efficient operation of our fabs.”

Interior Act

FY 2004 Department of Interior and Related Agencies Appropriations Act Pub. L. 108-
108 contains four provisions relative to DOE procurement programs; Section 30|
addresses public availability of information, Section 302 lobbying restrictions, Section
340 requires the Department to identify funds requested to perform competitive sourcing
studies for Interior related programs, projects, and activities, and an unnumbered
provision that prohibits the preparation, issuance, or processing of procurement
documents for unfunded programs.
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FLASH 2004-07
March 3, 2004

Guidance imp.ementing these provisions is contained in the attached Acquisition Letter.

Defense Act )

The National Defense Authorization Act for FY 2004, Pub. L. 108-136, which may be
cited as the Services Acquisition Reform Act of 2003 (SARA), contains various
acquisition reform provisions. These provisions require uniform government-wide
implementation and will be processed through the usual FAR regulatory process.

Acquisition Letter (FAL) 2004-01
AL 2004-01, “Acquisition Letters remaining in Effect” was issued on February 25, 2003,

For questlons related to this Acquisition Letter, contact Denise P. Wright on (202) 586-
6217 or via e-irail at Denise. Wright@hq.doe.gov

c~ K/
Michael P. Fischetti, Acting Direclor

Office of Procurement and
Assistance Policy

Attachments
cc: PPAG Members
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Office of Procurement and Assistance Policy, ME-61

Secretary Duties:

“Assignments”’

1) Advance Award Notification Packages

2) Correspondence - to include memos/letters

3) Energy Time and Attendance (ETA) (done every other week on Thursdays)
4) Bob’s timecard sheet (to be done in the mornings)

5) Travel Manager 8.0

6) Policy Flashes

7) Acquisition Guides

8) Acquisition Letters

9) Assisting w/ edits and formatting of Rulemakings

10)  Financial Assistance Letters

11) - Correspondence Tracking System Actions (updating correspondence reports)
12)  Revcom Actions (updating revcom actions on correspondence reports)

13)  Procurement Request Authorization Forms

14)  Pick-up of incoming mail

15)  Supply Retrieval

16)  Updates to notebooks to include Policy Flashes, Acquisition and Financial Assistance

Letters, Acquisition Guide, etc.




Peryse

FLASH 2004-08

DATE; March 4, 2004

TG: - Procurement Direetors.

FROM: - Office of Procureitient and Assistarice Policy, ME-61

. Office of Procuremierit and Assistance:-Management

SUBJECT: = Changes fo the DOE Acquisition Guide, Chapter 70, Section 7,
“Reference Book for Contract Administrators,” Chapter 12, “The
Diversity Plan, Equal Employment Opportunity and Small
Business”

. Thig'Policy Flash cancels Acquisition Letter 98-04; Diversity Plans, and
establishes Diversity Plan guidance within Chapter 12 of the attached
* Reference Book for Contract Administrators contained in the
© Acquisition Guide, Chapter 70. It also updates citations.affected by the
DEAR 970 Rewrite published December 22, 2000 at .65 FR 80994
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FLASH 2004-08
March 4, 2004

The Diversity Plan guidance provided in Chapter 12 of the Reference Book for Contract
Administrators establishes procedural requirements associated with DEAR Clause 970.5226-1,
Diversity Plan, which is a required clause in all Management and Operation (M&O) contracts
and provides guidance in the elements and factors to consider in evaluating the contractor’s
performance against an approved plan. The guidance acts as an assessment tool, linking the
Diversity Plan’s goal to obtain contractor commitment to diversity sensitivity and inclusion in all
aspects of its business practices, the workplace and relations with the community at large,with

perfomk outcome.
In addition, Chapter 12 is updated to provide consistency with implemented regulations.

Questions concerning this Flash should be directed to Denise P. Wright on (202) 586-6217 or via
¢-mail at Denise, Wright@hg.doe.gov or James Tower on (202) 586-4294or via e-mail at

James, Tower@pr.doe.zov

Hidaf 7 BecnlP
Michael P. Fischetti, Acting Director

Office of Procurement and
Assistance Policy

cc:
PPAG Members
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CHAPTER 12

THE DIVERSITY PLAN,
EQUAL EMPLOYMENT OPPORTUNITY,
AND SMALIL BUSINESS
(Revised April 4, 2003)
WHAT ARE THE BASIC «  Develop innovative strategies to
PRINCIPLES AND OBJECTIVES increase opportunities; and
OF THE DIVERSITY PLAN, «  Foster and enhance partnerships with
EQUAL EMPLOYMENT small, small disadvantaged, and
OPPORTUNITY AND SMALL women-owned small businesses; and
BUSINESS? minority educational institutions.
This includes minority educational
1. Plan for and create a more diverse | institutions which are Historically Black
~work force, Colleges and Universities, Hispanic serving
educational initiatives, and Native American
2. Maintain, update, establish goals, Institutions.

and report on Equal Employment
Opportunity, and Subcontracting Plan. :

What does this chapter cover?
3. Develop an integrated approach to

managing Diversity across business This Chapter addresses:
operations.

: »  Major elements in the Diversity Plan
4. Identify Energy Policy Act related and factors to consider in evaluating the
requirements and make awards to contractor’s performance against an
targeted groups. approved plan;

»  Equal Employment Opportunity and
Affirmative Action activities, roles, and

WHY IS THE DIVERSITY PLAN, relationships of the prime contractor, its
EQUAL EMPLOYMENT subcontractors, and the DOE; and
OPPORTUNITY, AND SMALL

»  The contractor’s interrelationship with
Small Businesses.

BUSINESS IMPORTANT?

Department of Energy (DOE) policy
recognizes that full utilization of the talents
and capabilities of a diverse work force is
critical to the achievement of its mission.
The principal goals of this policy are to:

12-1




What is the goal of the Diversity Plan?

The objective of the Diversity Plan, as
implemented by the Department of Energy
Acquisition Regulation (DEAR) 970.5226-
1, “Diversity Plan” clause and the
requirement for a “total package” Diversity
Plan, is to obtain the contractor’s
commitment to diversity sensitivity and
inclusiveness in all aspects of its business
practices, the workplace, and relations with
the community at large.

DOE contractors have the opportunity to be
innovative with Diversity Plans; to plan and
invoke strategies under Government awards
to increase opportunities for:

¢« Minorities,

+ Women,

*  Veterans,

¢« American Indians,

*  Hispanics, and

*  Other groups of workers,

who have not had the chance to fully use
their talents.

What is the Affirmative Action Program?
Affirmative Action is defined as a
contractor’s program which complies with
Department of Labor regulations to ensure
Equal Employment Opportunity for
minorities, women, persons with disabilities,
and veterans. Executive Order (EO) 11246,

“Equal Employment Opportunity,” as
amended by EO 11375, provides Equal

12-2

Employment Opportunity and Affirmative
Action guidelines for Federal contractors
regarding race, color, gender, religion, and
national origin. The EOs prohibit Federal
contractors and Federally-assisted
construction contractors and subcontractors,
who do over $10,000 in Government
business in one year, from discriminating in
employment decisions on the basis of race,
color, religion, sex, or national origin. The
EOs also require Government contractors to
take affirmative action to ensure that equal
opportunity is provided in all aspects of
their employment. Thus, a contractor’s Plan
refers to a contractor’s program that
complies with Department of Labor
regulations to ensure equal opportunity in
employment.

What are the objectives of the
Department’s Small Business, HUBZone
Small Business, Small Disadvantaged
Business, and Women-Owned Smail
Business Programs?

Tt is the policy of the government to provide
maximum practicable opportunities in its
acquisitions to small business, HUBZone
small business, small disadvantaged
business, and women-owned small business
concerns. Such concerns shall also have the
maximum practicable opportunity to
participate as subcontractors in the contracts
awarded by any executive agency,
consistent with efficient contract
performance. (Federal Acquisition
Regulation (FAR) 19.201)

DOE’s prime management contracts exceed
$500,000 making it a requirement that an
acceptable Subcontracting Plan be
submitted, incorporated into, and made a
material part of the contract. (FAR 19.705-




5(a)(5) and 19.702(a)(1)). The
Subcontracting Plan must establish socio-
economic objectives for small business,
HUBZone small business, small _
disadvantaged business, and women-owned
small business concerns as subcontractors.

Section 221 of Public Law 95-507 requires
that the heads of Federal agencies, after
consultation with the Small Business
Administration (SBA), establish contract
goals for small and small disadvantaged
businesses. EO 132138 requires goals for
prime contracts to women-owned firms.

The Federal Acquisition Streamlining Act of
1994 (Public Law 103-355) established a
five percent government-wide goal for
contract awards to woman-owned small
businesses. DOE is one of eleven agencies
identified by the SBA to participate in the
Woman-Owned Small Business
Procurement Pilot Program. The Program
was established to enhance outreach,
training and marketing assistance to woman-
owned small businesses.

Where can I go for more information on
these programs?

Further information may be obtained from
the Office of Economic Diversity home page
which is also listed in Appendix B:

htip:/fwww . hr.doe.gov/ed/index. himl

What is the role of the Contracting
Officer under these programs?

The Administrative Contracting Officer
(ACO) (usually the Contracting Officer
(CO) at DOE) is responsible at FAR 19.706

for assisting in evaluating Subcontracting
Plans, and for monitoring, evaluating, and
documenting contractor performance under
the clause at FAR 52.219-9, “Small
Business Subcontracting Plan,” and the
Subcontracting Plan included in the

_ contract.
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-managing diversity across their business

WHAT IS A GENERAL
DESCRIPTION OF THE
PROCESSES UNDER THE
DIVERSITY PLAN, EQUAL
EMPLOYMENT OPPORTUNITY
AND SMALL BUSINESS?

A. The Diversity Plan

As an important element of contract reform,
the Department requires that its contractors
take appropriate action to develop a
comprehensive and integrated approach to

operations, This requirement is
implemented through the inclusion of a
diversity contract clause in major facilities
management contracts. The clause requires
submission of a Diversity Plan, which is
necessary to implement DOE’s diversity
policy. |

The information in the Diversity Plan is
submitted per DEAR 970.5226-1 to the
Contracting Officer (CO) for approval
within 90 days after the effective date of the
contract and updated annually thereafter or
with the contractor’s annual fee proposal.
The Diversity Plan is used by DOE COs to
evaluate contractor performance ensuring
compliance with the requirements of the

~ clause and the extent to which the plan

demonstrates the contractor’s commitment
to diversity, cultural sensitivity, and




inclusion in all aspects of its business
practices, the workplace, the contractor’s
workforce, and relations with the
community at large. It is also used to
determine whether DOE’s policy of
developing innovative strategies to increase
opportunities for small, minority, women-
owned businesses, and educational
institutions is being advanced.

The CO obtains the advice and
recommendations from an official of the
Office of Civil Rights and Diversity, in the
case of a Headquarters procurement, in the
case of a Field Office procurement, a senior
manager designated by the Head of the
Contracting Activity who is independent of
the procurement organization, e.g., the Field
Diversity Program Manager. As necessary
the CO consults with other subject matter
experts during the review process, including
the Office of Small and Disadvantaged
Business Utilization (OSDBU), General
Counsel, Public Affairs, etc, The CO
includes the approved Plan in the official
contract file.

The clause requires the Plan to include
innovative strategies for increasing
opportunities to fully use the talents and
capabilities of a diverse work force. The
Plan also addresses, at a minimum, the
Contractor’s approach for promoting
diversity through:

»  Contractor’s work force,
+  Educational outreach,
«  Community involvement and oufreach,

*  Subcontracting,
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»  Economic development including
technology transfer, and '

= Prevention of profiling based on race or
national origin.

The Diversity Plan should be tailored to the
unique circumstances of the individual
contract site (e.g., mission, ofganization
culture). The contractor’s business and
management strategies for diversity should
focus on creating a work environment that
accepts and respects the characteristics,
skills, and experiences that each individual
brings to the work environment consistent
with the Department’s policy on diversity
{see DEAR 970.2671-1) and the
Department’s objectives for its Diversity
Program (see DOE O 311.1A).
Accordingly, the contractor’s Diversity Plan
should address the linkage between the
following elements and the contractor’s |
organizational business and management
strategies for diversity, including the
contractor’s vision and definition of
diversity:

Contractor’s Workforce

The Department’s contracts contain
clauses on Equal Employment
Opportunity (EEO) and Affirmative
Action (AA). The Plan may discuss
how the contractor has or plans to
establish and maintain result-oriented
EEO and AA programs in accordance
with the requirements of these clauses,
and how the contractor’s organization
includes or plans to include
elements/dimensions of diversity that
might enhance such programs




* + Community Involvement and

Qutreach

The Plan may discuss the contractor’s
strategies to foster relationships with
Minority Educational Institutions and
other institutions of higher learning
(e.g., Historically Black Colleges and
Universities, Hispanic serving
institutions, and Native American
institutions) to increase their
participation in federally sponsored
programs through subcontracting
opportunities, research and
development partnerships, and mentor-
protege relationships. The contractor’s
Plan may also discuss cooperative
programs which encourage under
represented students to pursue science,
engineering, and technology careers.

Educational Qutreach

The Plan may discuss the contractor’s
community relations activities in

support of diverse elements of the local

community, for example: support for
science, mathematics, and engineering
education; support for community
service organizations; assistance to
governmental and community service
organizations and for equal opportunity
activities; and community assistance in
connection with work force reduction
plans; strategic partnerships with
professional and scientific
organizations to enhance recruitment
into all levels of the organization; and
use of direct sponsorship or making
individual employees available to work
with a specific community activity,
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.. Subcontracting

If appropriate to the contractor, the
confract will contain FAR clause -
52.219-9, entitled, "Small Business
Subcontracting Plan," and other small
business related clauses. Additionally,
the solicitation under which the
contractor proposed may have
contained additional guidance on small
business subcontracting.

The Plan may discuss outreach
activities and achievements for
enhancing subcontracting opportunities
for small businesses, small
disadvantaged businesses (e.g., small
businesses owned and controlled by
socially and economically
disadvantaged individuals, tribes,
Alaska Native Corporations, Native
Hawaiian Organizations, or
Community Development
Corporations), small business firms
located in historically underutilized
business zones, woman-owned small
businesses, and veteran-owned
(including service-disabled veteran-
owned) small businesses.

The Plan may also discuss actual or
planned participation in the
Department's Mentor-Protege Program

Economic Development {including
technology transfer)

Some of the Department's contracts
include clauses dealing with technology
transfer. Planning or activities
developed under such clauses may
apply to this element of the Diversity
Plan. Additionally, subcontracting
policies and activities undertaken or




planned by the contractor with small,
small disadvantaged, woman-owned,
and service-disabled veteran small
business concerns for the purpose of
assisting the economic development of,
or transferring technology to, such
business concerns may be discussed.

* *+ Prevention of Profiling Based on
Race or National Origin

Profiling pertains to those practices that
scrutinize, target or treat employees or
applicants for employment differently
or single them out or select them for

unjustified additional scrutiny, based on

race or national origin. The Plan may
discuss the contractor’s approach to
preventing prohibited profiling
practices, including strategies for early
detection of potential profiling in the
contractor’s business activities (e.g.,
personnel actions, security clearances).

The Plan may also discuss procedures
intended to expedite timely resolution
of adverse actions. Methodologies for
benchmarking, sharing best practices,
or lessons learned in the prevention of
prohibited profiling. Forums available
to employees for expressing concerns
or issues about prohibited profiling
practices in the workplace.

The Department evaluates the contractor’s
performance against the requirements of the
Diversity Plan to determine the extent to
which the contractor’s performance
complies with the approved Plan. Evaluated
performance that is less than that required
under the contract may result in either a
reduction in the amount of award fee
awarded to the contractor or, for those

contracts not containing award fee
provisions, other measures.

For contracts that provide for an Award Fee,
Heads of Contracting Activities may
evaluate the contractor’s performance
against its Diversity Plan under the award
fee portion of the annual Contract
Performance Evaluation and Measurement
Plan (or similar document) of the contract.
To the extent that general business
management is a factor in the evaluation of
the contract performance relating to award
fee, the Diversity Plan is included as an-
element in that evaluation. If any elements
of the Diversity Plan are already evaluated
elsewhere (e.g., subcontracting plan or
technology transfer) under the contract for
the purposes of award fee, those elements
must not be evaluated again under the
Diversity Plan factor.

B. Equal Employment and Affirmative
Action

General

The U.S. Department of Labor’s Office of
Federal Contract Compliance Programs has
been committed, since 19635, to ensuring that
Government contractors comply with Equat
Employment Opportunity and the
affirmative action provisions of their
contracts. Also, that office administers and
enforces EO 11246, as amended.

EO 11246, as amended, sets forth the Equal
Opportunity Clause (which can be found at
FAR 52.222-26) and requires that all
agencies include the clause in all nonexempt
contracts and subcontracts (exemptions
listed below). The EO also requires that all
agencies act to ensure compliance with the




clause. It also requires compliance with the
regulations of the Secretary of Labor to
promote the full realization of equal
opportunity for all persons, regardless of
race, color, religion, sex, or national origin,

FAR 22.803 states the head of each agency
is responsible for ensuring that the
requirements are carried out within the
agency. They are also responsible for
cooperating with and assisting the Office of
Federal Contract Compliance Programs in
fulfilling its responsibilities.

Additionally, FAR 22,802 states the CO will
approve no coniract, modification, or
subcontract with a person found ineligible
by the Deputy Assistant Secretary for
Federal Contract Compliance, U. S.
Department of Labor, for reasons of
noncompliance with the requirements of EO
11246. COs and contractors are not to
contract for supplies or services in a manner
so as to avoid applicability of the EO 11246
requirements. All contractor disputes
related to compliance are handled according
to the rules, regulations, and relevant orders
of the Secretary of Labor.

All or part of the requirements of EO 11246
may be excluded from a contract for very
limited reasons articulated at FAR
22.807(a). Some exemptions apply even
through a contact or subcontract contains the
Equal Opportunity clause. The nuances of
these exemptions are at FAR 22 807(b) and
fall into categories such as:

s Transactions of $10,000 or less,
*  Work outside the United States,

«  Contracts with state or local
governments,
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*  Work on or near Indian reservations,

»  Facilities not connected with contracts,
and '

+  Indefinite-quantity contracts where the
CO has reason to believe the amount
ordered in any year under the contract
will not exceed $10,000.

What does an Affirmative Action
Program do?

A written Plan helps the contractor identify
and analyze participation and utilization of
women and minorities in the contractor’s
workforce. If there are problems, the
contractor will specify in its Affirmative
Action Program the specific procedures it
will follow and the good faith efforts it will
make to provide equal employment
opportunity. Expanded efforts in outreach,
recruitment, training, and other areas are
some of the affirmative steps contractors can
take to help members of the protected group
compete for jobs on equal footing with other
applicants and employees.

Affirmative action is not preferential
treatment. It does not mean that unqualified
persons should be hired or promoted over
other people. What affirmative action does
mean is that pogitive steps must be taken to
ensure Bqual Employment Opportunity for
traditionally disadvantaged groups.




When are non construction - Affirmative
Action Programs developed?

Unless exempt, each non-construction prime
contractor and each subcontractor with 50 or
more employees, and:

+  Either a contract or subcontract of
$50,000 or more; or

+  Government bills of lading that in any
12-month period total, or can
reasonably be expected to total,
$50,000 or more;

is required at FAR 22.804-1 to develop a
written affirmative action program for each
of its establishments,

Each contractor and subcontractor must
develop its written affirmative action
program within 120 days from the
commencement of its first such Government
contract, subcontract, or Government bill of
lading. ' '

How do construction - Affirmative Action
Programs apply?

Construction contractors that hold a
nonexempt Government construction
contract are required to meet:

+  The confract terms and conditions
citing affirmative action requirements
applicable to covered geographical
areas or projects; and

»  Applicable requirements of 41 Code of
Federal Regulations (CFR) 60-1 and
60-4,
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Each agency maintains a listing of covered
geographical areas subject to affirmative
action requirements. That listing specifies
goals for minorities and women in covered
construction trades. Information
concerning, and additions to, this listing will
be provided to the principally affected COs
in accordance with agency procedures, Any
CO contemplating a construction project in
excess of $10,000 within a geographic area
not known to be covered by specific
affirmative action goals shall request
instructions on the most current information
from the Office of Federal Contract
Compliance Programs regional office.

COs give written notice fo the Office of
Federal Contract Compliance Programs
regional office within 10 working days of
award of a consiruction confract subject to
these affirmative action requirements. This
is in accordance with FAR 22.804-2(c).
When requested by the Office of Federal
Contract Compliance Programs regional
office, the CO arranges a conference among
contractor, contracting activity, and
compliance personnel to discuss the
contractor’s compliance responsibilities.

What does Affirmative Action for
Disabled Veterans and Veterans of the
Vietnam Era mean?

The clause at FAR 52.222-335, “Affirmative
Action for Disabled Veterans and Veterans
of the Vietnam Era,” is used in solicitations
and contracts expected to be $10,000 or
more. The exception is when the work is
performed outside the United States by
employees recruited outside the United
States or when the agency head has waived
the terms of the clause. When the clause at
FAR 52.222-35 is contained in a contract or




solicitation, the clause at FAR 52.,222-37,
“Employment Reports on Disabled Veterans
and Veterans of the Vietnam Era,” is also
used.

CO responsibilities with respect to waivers,
furnishing of prescribed notices for posting,
notices to unions with respect to collective
bargaining agreements, forwarding of
complaints and actions with respect to
sanctions imposed by the Department of
Labor, are covered under FAR 22.1303
through FAR 22.1307.

The clauses at FAR 52.222-35 and 52.222-
37 describe the responsibilities of the
Contractor with respect to disabled veterans
and veterans of the Vietnam Era. This
includes:

*  Affirmative action to employ, advance
in employment, and otherwise treat
qualified disabled veterans without
discrimination based on their disability
or veteran’s status;

+  List employment openings, except for
executive and top management
positions, positions to be filled from
within the contractor’s organization,
and positions lasting 3 days or less,
with the appropriate employment
service office; and

*  Contractors subject to FAR 52.222-35
are required to submit Standard Form
VETS-100 — Federal Contractor
Veterans® Employment Report, at least
annually to the Secretary of Labor,
regarding employment of Vietnam era
and disabled veterans.

What is Affirmative Action for Workers
with Disabilities?

The clause at FAR 52,222-36, “Affirmative
Action for Workers with Disabilities,” is
used in solicitations and contracts when the
contract is, or is expected to be, $10,000 or
more. The exception is when the work is to
be performed outside the United States by
employees recruited outside the United
States or when the agency head has waived
the terms of the clause.

Under FAR 22.1403 through FAR 22.1407,
CO responsibilities are covered with respect
to:

«  Walvers,

+  Furnishing of prescribed notices for
posting,

»  Notices to unions with respect to
collective bargaining agreements,

*  Forwarding of complaints, and

»  Actions with respect to sanctions
imposed by the Department of Labor.

The clause at FAR 52.222-36 describes the
specific responsibilities of the Contractor
with respect to affirmative action for
workers with disabilities. Generally,
Contractors are required to take affirmative

. action to employ, and advance in
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employment, qualified individuals with
disabilities, without discrimination based on
their physical or mental disability.




How is “Visa Denial” handled?

The clause at FAR 52.222-29, “Notification
of Visa Denial,” is used in contracts that
include the clause at FAR 52.222-26, “Equal
Opportunity,” if performance is required in
or on behalf of a foreign country. The
clause states it is a violation of EO 11246, as
amended, for a contractor to refuse to
employ any applicant or not to assign any
person hired in the United States, on the
basis that the individual’s race, color,
religion, sex, or national origin is not
compatible with the policies of the country
where the work is to be performed or for
whom the work will be performed. The
clause requires notifications by the
contractor when it has knowledge of any
employee or potential employee being
denied an entry visa to a country in which
the contractor is required to perform the
coniract, and it believes that the denial is
because of race, color, religion, sex, or
national origin.

What is “Prohibition of Segregated
Facilities?”

The clause at FAR 52.222-21, “Prohibition
of Segregated Facilities,” is used in
contracts and subcontracts that include the
clause at FAR 52.222-26, “Equal
Opportunity.” Countractors or subconfractors
must agree that they do not and will not
maintain or provide any segregated facilities
at any of its establishments. They must also
agree that they do not and will not permit
their employees to perform their services at
any location under their control where there
are segregated facilities.
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What is “Non Discrimination Because of
Age?”

Contractors and subcontractors, in
connection with employment, advancement,
or discharge of employees, are not te
discriminate against persons because of their
age. Maximum age limits for employment
may not be specified in solicitations or
advertisements for employees to work on
Government contracts, The exception is
when the age limit is based upon a bona fide
occupational qualification, retirement plan,
or statutory requirement. There are no
special contract clauses with respect to this
restriction,

What are the procedures for “Pre-Award
Clearances?”

Pre-award Equal Employment Opportanity
clearances for contracts and subcontracts of
$10,000,000 or more (excluding
construction) are required from the
appropriate Office of Federal Contract
Compliance Programs regional office before
award of a contract (including any indefinite
delivery contract or letter contract).
Clearance is also required for modification
of an existing contract for new effort that
would constitute a contract award.

Pre-award clearance for each proposed
contract and for each proposed first-tier
subcontract of $10 million or more are
requested by the CO directly from the Office
of Federal Contract Compliance Programs
regional office(s). Verbal requests are
confirmed by letter or facsimile
transmission. For work performed outside
the United States with employees recruited
within the United States the pre-award
clearance is sent to the Office of Federal




Contract Compliance Programs (OFCCP)
regional office as specified in FAR
22.805(a)(3).

Pre-award clearance need not be requested
if:

*  The proposed contractor is listed in the
OFCCP National Pre-award Registry
via the web site listed in Appendix B.

*  The projected award date is within 24
months of the proposed contractor’s
Notice of Compliance completion date
in the Registry; and

»  The CO documents the Registry review
in the contract file.

Information inciuded in the pre-award
clearance request is listed at FAR
22.805(a)(5). Pre-award clearances are
requested at least 30 days before the
proposed award date. Guidance regarding
when pre-award clearance can be presumed
to have been received from Office of
Federal Contract Compliance Programs and
guidelines for awards without preaward
clearance can be found at FAR
22.805(a)(7)&(8).

'COs furnish the contractor with appropriate
quantities of the poster entitled “Equal
Employment Opportunity Is The Law™.

What are contractor Equal Opportunity
requirements?

The Equal Employment Opportunity clause
at FAR 52.222-26 generally requires that the
contractor take the following actions with
respect to Equal Employment Opportunity:
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Not discriminate against any employee
or applicant for employment because of
race, color, religion, sex, or national
origin. However, a preference to
employ Indians living on or near an
Indian reservation, in connection with
employment opportunities on or near an
Indian reservation, is not a violation if
the intention is publicly announced.

Talke affirmative action to ensure that
applicants are employed, and that
employees are treated during
employment, without regard to their
race, color, religion, sex, or national
origin. These shall include, but not be
limited to employment, upgrading,
demotion, transfer, recruitment or
recruitment advertising, layoff or
termination, rates of pay or other forms
of compensation, and selection for
training, including apprenticeship.

Post the poster entitled “Equal
Employment Opportunity Is The Law”
in conspicuous places available to
employees and employment applicants.

State in all advertisements for
employees that all qualified applicants
will receive consideration for
employment without regard to race,
color, religion, sex, or national origin,

Send to each labor union or
representative of workers with which it
has a collective bargaining agreement
the Notice of the Contractor’s
commitments under the clause and to
post copies of the notice in conspicuous
places.




+  Comply with EO 11246, as amended,
and the rules, regulations, and orders of
the Secretary of Labor.

«  Fumish to the contracting agency all
mformation required by EO 11246, as
amended, and by the rules, regulations
and orders of the Secretary of Labor.

»  File Standard Form 100 (EEO-1).
Filing must be done within 12 months
preceding the date of contract award or
within 30 days after contract award.

+  Permit access to its premises during
normal business hours to the
contracting agency or the Office of
Federal Contract Compliance Programs
for the purpose of conducting on-site
compliance evaluatiors and complaint
investigations. The contractor shall
permit the inspection and copying of
any pertinent material relevant to any
matter under investigation.

» Inclode the terms and conditions of
subparagraphs (b)(1) through (b)(11) of
the clause at FAR 52.222-26 in every
nonexempt subcontract and purchase
order.

»  Take such action with respect to any
subcontract or purchase order as the CO
may direct as a means of enforcing
these terms and conditions.

What are the Affirmative Action
compliance requirements for
construction?

These requirements are set forth in the
clause found at FAR 52.222-27,
“Affirmative Action Compliance

Requirements for Construction.” If the
Contractor, or a subcontractor at any tier,
subcontracts a portion of the work involving
any construction trade, each such
subcontract in excess of $10,000 shall
include this clause. The subcontract also
must include the Notice containing the goals
for minority and female participation stated
in the solicitation for the contract.

If the Contractor is participating in a
Hometown Plan approved by the U.S.
Department of Labor in a covered area, its
affirmative action obligations on all work in
the Plan area are to comply with the Plan for
those trades that have unions participating in
the Plan. Contractors must be able to
demonstrate participation in, and
compliance with, the provisions of the Plan,
Contractors are also required to comply with
obligations under the “Equal Opportunity”
clause. The contractor is also responsible
for implementing the affirmative action
procedures listed in FAR 52,222-27
subparagraphs (g)(1) through (g)(16).

C. Small Business

By virtue of their size, all performance-
based management contracts (PBMCs)

within DOE are required to contain the

clauses at:

*»  FAR 52.219-9, “Small Business
Subcontracting Plan,”

+  FAR 52.219-8, “Utilization of Small
Business Concern,” and

+ FAR 52.219-16, “Liquidated Damages
-- Subcontracting Plan.”




As set forth at FAR 19.705-5(a)(5),
acceptable Subcontracting Plans are
required to be incorporated into and made a
material part of the contract.

What must each Subcontracting Plan
include?

In accordance with FAR 19.704, each
Subcontracting Plan must include the
following:

Separate percentage goals for using
small business, HUBZone smail
business, small disadvantaged business,
and women-owned small business
concerns as subcontractors;

A statement of the total dollars planned
to be subcontracted and a statement of
the total dollars planned to be
subcontracted to small business,
HUBZone small business, small
disadvantaged business, and women-
owned small business concerns;

A description of the principal types of
supplies and services to be
subcontracted and an identification of
types planned for subconiracting to
small business, HUBZone small
business, small disadvantaged business,
and women-owned small business
CONcerns;

Description of the method used to
develop the subcontracting goals;

A description of the method used to
identify potential sources for
solicitation purposes,
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A statement as to whether or not the
contractor included indirect costs in
establishing subcontracting goals, and a
description of the method used to
determine the proportionate share of
indirect costs to be incurred with small

* business, HUBZone small business,

small disadvantaged business, and -
wotmnen-owned small business concerns;

Name of the employee who will
administer the subcontracting program
and a description of the duties of the
individual;

A description of the efforts the
contractor will make to ensure that
small business, HUBZone small
business, small disadvantaged business,
and women-owned small business
concerns have an equitable opportunity
to compete for subcontracts;

Assurances that the contractor will
include the clause at FAR 52.219-8,
“Utilization of Small Business
Concerns,” in all subcontracts that offer
further subcontracting opportunities and
that the contractor will require all
subcontractors (except small business
concerns) that receive subcontracts in
excess of $500,000 ($1,000,000 for
construction) to adopt a plan that
complies with the requirements of the
clause at FAR 52.219-9.

A description of the types of records
that will be maintained concerning
procedures adopted to comply with the
requirements and goals in the plan,
including establishing source lists; and
a description of the contractor’s efforts
to locate small business, HUBZone
small business, small disadvantaged




business concemns and to award
subcontracts to them.

*  Assurances that the contractor will
cooperate in any required studies or
surveys, submit periodic reports, submit
SF 294 and SF 295 in accordance with
instructions on the forms, and ensure
that its subcontractors agree to submit
SF 294 and SF 295,

DOE's Subcontracting Reporting System,
which tracks the small business results for
DOE's contractors from data contained on
Standard Forms 294 and 295, has been
redesigned and is available for tracking and
recording subcontracting data. This new
system eliminates the shipment of diskettes
and paper between contractors and Heads of
Contracting Activities (HCAs) and DOE
Headquarters. Contractors enter the forms
via a World Wide Web browser, and the
data will flow from the contractor to the
HCA and from the HCA to Headquarters via
the Internet. The "U.S. Department of
Energy Office of Procurement and
Assistance Management Office of
Management Systems Subcontracting
Reporting System Handbook" is
electronically available through the web
address below. Please go to the website
address http://professionals.pr.doe.zov/ and access
“Data Systems, Information and Forms.”
You will find the Handbook at the resulting
web site “Handbooks and Forms.”

When can a “Subcontracting” incentive
be included in the contract?

In accordance with FAR 19.708(c)(1), a
clause substantially the same as the
incentive subcontracting clause at FAR
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52.219-10 may be used when additional and
unique contract efforts could significantly
increase subcontracting awards to small
business, HUBZone small business, or
women-owned small business concerns (see
also FAR 19.705-4(c)).

However, as set forth at FAR 19.708(c)(3),
the clause at FAR 52.219-10 is not be used
when small business, HUBZone small
business and women-owned small business
subcontracting is one of the factors to be
considered in determining the award fee in a
cost-plus-award-fee contract.

Additionally, in accordance with FAR 19,
1204(c), the contracting officer may include
a clause substantially the same as FAR
52.219-26, “Small Disadvantaged Business
Participation Program-Incentive
Subcontracting.” The contracting officer
may include an award fee provision in lieu
of the incentive; in such cases, however, the
contracting officer shall not use the clause at
52.219-26.

In accordance with FAR 19.705-1, when
using any contractual incentive provision
based upon rewarding the contractor
monetarily for exceeding goals in the
Subcontracting Plan, the CO must ensure
that the goals are realistic. The CO must
also ensure any rewards for exceeding goals
are commensurate with the efforts the
contractor would not have otherwise
expended. The ability to satisty these
conditions may be challenging. Incentive
provisions should be negotiated, if at all,
only after reaching agreement on the
Subcontracting Plan. '

Various approaches may be used in the
development of such incentives. They can
take many forms, from a fully quantified




schedule of payments based on actual
subcontract achievement to an award-fee
approach employing subjective evaluation
criteria. However, historically DOE has not
used objective incentives under its PBMCs
but rather has evaluated such socioeconomic
areas subjectively under award fee and
similar arrangements.

Who reviews the Subcontracting Plan?

In accordance with FAR 19.705-4, the CO
reviews the Subcontracting Plan for
adequacy, and ensures that the required
mformation, goals, and assurances are
included.

No detailed standards apply to every
Subcontracting Plan. Each Plan must be
considered in terms of the circumstances of
the particular acquisition including:

+  The previous involvement of small
business concerns as prime contractors -
or subcontractors in similar
acquisitions,

*  Proven methods of involving small
business concerns as subcontractors in
similar acquisitions, and

*  The relative success of methods the
contractor intends o use to meet the
goals and requirements of the Plan, as
evidenced by records maintained by
contractors.

The acceptability of the Plan shall be based
on the negotiation of each of the required
elements of the Plan (see FAR 19.704).
Subcontracting goals should be set at a level
that the parties reasonably expect can result
from the contractor expending good faith

efforts to use small business, HUBZone
small business, small disadvantaged
business, and women-owned small business
subcontractors to the maximum practicable

“extent. Care should be taken to ensure that
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unreasonably low goals have not been
submitted to minimize exposure to
liquidated damages and to avoid the
administrative burden of substantiating good
faith efforts.

Particular attention should be paid to the
identification of steps, that, if taken, would
be considered a good faith effort. No goal
should be negotiated upward if it is apparent
that a higher goal will significantly increase
the Government’s cost or seriously impede
the attainment of acquisition objectives. In
determining acceptability of a Plan, the

contractor’s past performance in awarding

subcontracts for the same or similar
products or services to small business,
HUBZone small business, small
disadvantaged business, and women-owned
small business concerns should be
considered. Performance of other
contractors on similar efforts may be
considered.

The CO ensures that the goals offered are
attainable in relation to:

+  Subcontracting opportunities available,

*  The pool of eligible subcontractors
available to fulfill subcontracting
opportunities, and

*  The actual past performance of the
contractor in fulfilling goals specified
in prior Plans.

The contractor’s make-or-buy policy or
program should not conflict with the




Subcontracting Plan. Also the
subcontracting potential should take into
consideration the:

*  Make-or-buy policies or programs;
*  Nature of the supplies or services to be
subcontracted;

*  Known availability of small business,
HUBZone small business, small
disadvantaged business, and women-
owned small business concerns in the
geographical areas where the work will
be performed; and

*  Contractor’s contractual relationship
with its suppliers.

The CO can also advise the contractor of
available sources of information as well as
-any specific concerns known to be potential
subcontractors especially if proposed goals
are questionable and more realistic and
acceptable goals need to be developed.

In any solicitation requiring submission of a
Subcontracting Plan, the CO shall provide
the Small Business Administration resident
procurement center representative a
reasonable period of time to review the
solicitation and to submit advisory findings.

For what is the CO responsible in awards
involving Subcontracting Plans?

As set forth at FAR 19.705-5, the CO must:

»  Consider the contractor’s compliance
with previous Subcontracting Plans in
determining contractor responsibility;

Assure that a Subcontracting Plan was

submitted when required;

*  Notify the SBA resident procurement
center representative of the opportunity
to review the proposed contract
including the Plan and supporting
documentation in sufficient time for
submission of advisory
recommendations back to the CO;

*  Determine any fee that may be payable
if an incentive is used in conjunction
with the Subcontracting Plan; and

*  Ensure that an acceptable Plan is
incorporated info and made a material
part of the contract.

Letter contracts shall contain a preliminary
Plan addressing the requirements of FAR
19,704 and in such cases, the final Plan must
be negotiated with 90 days after award or
before definitization.

What are the CO’s responsibilitics
following award of the contract?

The CO who approved the Plan is
responsible for notifying the Small Business
Administration of the award by sending a
copy of the award document to the Area
Director, Office of Government Contracting,
in the Small Business Administration area
office where the contract will be performed.

COs are also responsible for:

*  Giving the assigned Small Business
Administration resident procurement
center representative, if any, a copy of
the final negotiated Subcontracting Plan
that was incorporated into the contract
or contract modification;

*  Monitoring, evaluating, documenting
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contractor performance under the Small
Business Subcontracting Plan clause at
FAR 52.219-9 and under the

. Subcontracting Plan in the contract; and

+ Initiating action to assess liquidated
damages upon receipt of reliable
evidence to indicate that such action is
warranted and taking action to enforce
the terms of the contract if the
contractor is failing to comply in good
faith with the Subcontracting Plan.

‘What happens if the contractor fails to
comply with a Subcontracting Plan?

As provided by FAR 19.705-7, when a
contractor fails to make a good faith effort
to comply with a Subcontracting Plan,
liquidated damages are paid by the
contractor. The amount of damages
attributable to the contractor’s failure to
comply shall be an amount equal to the
actual dollar amount by which the contractor
failed to achieve each subcontracting goal.

If a contractor has failed to meet its
subcontracting goals the CO reviews all
available information for an indication that
the contractor has not made a good faith
effort to comply with the Plan. If no such
indication is found the CO documents the
file accordingly. If the CO decides that
there was not a good faith effort, a written
notice is given to the contractor specifying
the failure and providing at leasta 15
working day response time.

Notification requirements can be found in
FAR 19.705-7(c). If after consideration of
all data, the CO finds that the contractor
failed to make a good faith effort to comply
with its Plan, a final decision is issued
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requiring the contractor to pay liquidated
damages in a stated amount, subject to the
Disputes claunse.

What are Energy Policy Act requirements
regarding subcontracting?

DEAR sections 952.226-70, 952.226-71,
952.226-72, 952.226-73, and 926.70 and
section 3021(a) of the Energy Policy Act
provide that the Department should award
not less than 10 percent of the total
combined amounts obligated for confracts
and subcontracts in the performance of
Energy Policy Act work to certain target
groups. These target groups are small
business concerns owned and controlled by
socially and economically disadvantaged
individuals or by women, historically black
colleges and universities. Colleges and
universities having a student body in which
at least 20 percent of the students are
Hispanic Americans or Native Americans
(collectively referred to as “Energy Policy
Act Target Groups™) are also target groups.

Acquisition Guide, Chapter 26, contains a
list of DOE budget line items that are most
likely to involve Energy Policy Act work.
Solicitations for Energy Policy Act
procurements are to contain the provisions
at:

+ DEAR 952.226-70, “Subcontracting
Goals Under Section 3021(a) of the
Energy Policy Act of 1992" and

+ DEAR 952.226-73, “Energy Policy Act
Target Group Representation.”

Prime management contracts for Energy
Policy Act requirements are required to
contain the provisions at:




» DEAR 952.226-71, “Utilization of
Energy Policy Act Target Entities,” and

*  DEAR 952.226-72, “Energy Policy Act
Subcontracting Goals and Reporting
Requirements.”

In addition to their obligations under other
provisions of their contracts, prime
contractors subject to Energy Policy Act
must provide their best efforts to
competitively award subcontracts to entities
from among the Energy Policy Act target
groups.

Goals must be inserted into the clause at
DEAR 952.226-72 for award of subcontracts
{o Energy Policy Act Target Groups. The
contractor, in performance of the contract,
agrees to provide its best efforts to award
subcontracts as specified and to report on its
progress against the goals as an addendum
to the SF 294 and SF 295. Additionally, as
per DEAR 970.2670, the attendant reporting
requirements are included in the
Subcontracting Plan for management and
operating contracts and apply to the annual
dollar obligations specifically provided to
the management and operating contractor
for competitively awarded subcontracts that
fulfill Energy Policy Act requirements.

What is the DOE Mentor-Protege
Program?

The DOE Mentor-Protege Program is
intended to encourage DOE prime
contractors to assist certain small businesses
and minority educational institutions in
enhancing their capabilities to perform
contracts and subcontracts for DOE and
other Federal agencies. The small
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businesses and minority educational
instifutions covered by the program are:

+  Small disadvantaged firms certified by
the Small Business Administration
under Section 8(a) of the Small
Business Act (8(a)s),

*  Other small disadvantaged businesses,

*  Historically Black Colleges and
Universities, and other minority
institutions of higher Iearning,

*  Women-owned small businesses, and

*  Small business concerns owned and
controlled by service disabled veterans

The program seeks to foster long term
relationships between DOE prime
confractors and these small business entities
and minority institutions of higher learning
and to increase the overall number of these
small business entities and minority
institutions that receive DOE contract and
subcontract awards. The regulations
providing for this program are at DEAR
919.70. There is a solicitation provision, at
DEAR 952.219-70, to notify proposers of
the existence of the program.




WHAT ARE MY MAJOR ROLES AND RESPONSIBILITIES IN THE
AREA OF THE DIVERSITY PLAN, EQUAL EMPLOYMENT

OPPORTUNITY, AND SMALL BUSINESS?

On the following pages are the major roles and responsibilities of members of the contract
administration team. Key sections of documents have been summarized for ease of reference,
Please bear in mind that the referenced documents themselves are controlling and should be
consulted for a complete discussion of the various roles, responsibilities and requirements.
Additionally, other documents, not listed here, may contain other roles and responsibilities.

Note: Various responsibilities on the following pages are marked with an asterisk (*). This
signifies that the responsibility is not specifically assigned to this individual by a clause,
regulation, or procedure. It is suggested because:
(1) The responsibility is necessary to perform Government contract administration
responsibilities; and is either commonly performed by this individual or reflects "good

business practice."
(2) The responsibility is stated in the reference as a DOE/Government responsibility; and is

egither commonly performed by this individual or reflects "good business practice."
Local guidance may determine who specifically is obligated to perform the responsibility.

AGENCY HEAD

May waive any or all terms of FAR 52.222-35 or 52.222-36 clauses with concurrence of the
Deputy Assistant Secretary for Federal Contract Compliance Programs, Department of Labor if
in the national interest or essential to the national security.

[FAR 22.1303]

Ensure Equal Opportunity requirements are carried out.

Cooperate with and assist the Office of Federal Contract Compliance Programs.
[FAR 22.803]
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HEAD OF THE CONTRACTING ACTIVITY

Ensure that the Small Business policies and procedures are used to the maximum extent feasible.
Ensure that contractor purchasing systems of contractors for the management and operation of
major DOE sites and facilities include effective small business advocacy programs to support the
Department’s responsibility to award a fair proportion of DOE appropriated dollars to small
businesses.

[Acquisition Letter 2000-02]

*Ensure, to the extent deemed appropriate, that for contracts that provide for an Award Fee the
contractor’s performance against its Diversity Plan is evaluated under the award fee portion of
the annual Contract Performance Evaluation and Measurement Plan (or similar document) of the
contract. To the extent that general business management is a factor in the evaluation of the
coniract performance relating to award fee, the Diversity Plan is included as an element in that

evaluation.

PROGRAM OR REQUIREMENTS PERSONNEL

Identify on the purchase request whether the procurement is an Energy Policy Act requirement.
[Acquisition Guide, Chapter 26]

CONTRACTING OFFICER

Ensure subcontracting goals are realistic and any rewards for exceeding the goals are
commensurate with the efforts the contractor would not have otherwise expended.

[FAR 19.705-1]

Provide the Small Business Administration resident procurement center representative a
reasonable period to review solicitations requiring submission of a Subcontracting Plan before

the solicitation is issued.
[FAR 19.705-3]

Review the Subcontracting Plan for adequacy ensuring that the required information, goals, and

assurances are included.
[FAR 19.705-4]

Ensure an acceptable Subcontracting Plan is incorporated into and made a material part of the

contract.
[FAR 19.705-5]
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* ACO (usually CO'at DOE) assists in evaluating subcontract plans, and for monitoring,
evaluating, and documenting contractor performance of Subcontracting Plans.
[FAR 19.706]

(iive written notice to the Office of Federal Contract Compliance Program regional office within
10 working days of award of a construction contract subject to these affirmative action
requirements. When requested by the Office of Federal Contract Compliance, arrange a
conference among contractor, contracting activity, and compliance personnel to discuss the
contractor’s compliance responsibilities.

[FAR 22.804-2(c)]

* May cancel, terminate ot suspend in whole or in part if the Office of Federal Contract
Compliance Programs determines that the contractor is not in compliance with this clause or any
rule, regulation, or order of the Secretary of Labor under the procedures authorized in Executive
Order 11246,

[FAR 52.222-26]

Not approve a contract, modification, or subcontract with a person found ineligible by the
Department of Labor for reasons on noncompliance with EQ 11246,
[FAR 22.802]

Request a pre-award clearance from the appropriate Office of Federal Contract Compliance
Program regional office before award of any contract or modification.
Provide Equal Opportunity clearance in writing to prime on subcontracts $10 million or more.

Furnish the contractor the “Equal Opportunity Is The Law” poster.
[FAR 22.805]

Take necessary action as soon as possible upon netification to implement any sanctions imposed
on a contractor by the Department of Labor for violations of FAR 52.222-35 which may include
withholding from payments otherwise due, termination or suspension of the contract, or

debarment of the contractor,
[FAR 22.1307]

Determine if the contractor’s exceeding its subcontracting goals was or was not due to the

contractor’s own efforts.
[FAR 52.219-10, FAR 52.219-26]

Decide if contractor failed to make good faith effort to comply with Subcontract Plan, provide
written notice to contractor specifying the failure, and issue final decision for contractor to pay

Hiquidated damages.
[FAR 52.219-16]

*Provide a copy of the Diversity Plan to the Office of Small and Disadvantaged Business
Utilization .
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Review, negotiate and approve the Contractor’s Diversity and Subcontracting Plans.
[DEAR 970.5226-1, FAR 52.219-9]

Furnish to the contractor appropriate notices from the Office of Federal Contract Compliance
Programs regional office that state the contractor’s obligations and the rights of individuals with
disabilities.

[FAR 22,1404, FAR 52.222-36]

Advise affected labor unions that the Department of Labor will give them appropriate
opportunity to present their views if a revision of a collective bargaining agreement is necessary.
[FAR 22.1405, 22.1305]

Ensure small business plan requirements are appropriately flowed down and necessary reports
are provided to the next higher tier, through the prime, to DOE, with the Small Business
Specialist .

[FAR 52.219-9]

Meet periodically with directors of contractor purchasing to review the status of the contractor’s
performance against its Small Business Subcontracting Plan as implemented by the clause and
FAR Subpart 19.7 to ensure the maximum practicable utilization of small businesses in
Government contracts, including the contractor’s attainment of negotiated subcontracting goals.
Encourage contractors to adapt the tools in paragraphs B, E, and F of Section I of Acquisition
Letter 2000-02 and to take advantage of the tools in Section 1I of the Acquisition Letter:

Provide a copy of the contractor’s “Make or Buy” plan to the DOE Small Business Program
Manager. ‘

Ensure that the contractor’s purchasing system and methods provide for a special internal review
of consolidated requirements where it is unlikely that small businesses will be able to compete.

[Acquisition Letter 2000-02}

Submit copies of procurement request packages over $3M to DOE Office of Economic Impact

and Diversity.
[Acquisition Letter 2000-02]

* Participate with contracting officer representative and DOE Mentor-Protege Program Manager
in reviewing semi-annual progtess reports from the Mentor contractor.
[DEAR 919-7013(a)]

* Include results of the review of the semi-annual Mentor-Protege progress reports from the
Mentor Contractor in the award fee evaluations of the affected contractor.
[DEAR 919-7013(b)]
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CONTRACTOR

Develop a written affirmative action program for each establishment within 120 days from its
first Government non-construction contract, subcontract or Government bill of lading.
[FAR 22.804-1]

Submit progress reports to the DOE Mentor-Protege Program Manager semi-annually.
[DEAR 919-7013{c)] :

Establish procedures to ensure timely payment of amounts due subcontracts with small business
concerns.

Ensure maximum practicable opportunity of small businesses to participate in performing
Federal contracts. '

Award subcontracts to the fullest extent consistent with efficient contract performance.

[FAR 52.219-8]

Attempt to meet or exceed the specified subcontfacting goal.
[FAR 52.219-10, FAR 52.219-26]

Agrees that it does not and will not:

*  Maintain or provide for its employees any segregated facilities, and

*  Permit its employees to perform their services at any location under its control where
segregated facilities are maintained; and

Include the clause in subcontracts subject to the “Equal Opportunity” clause.

[FAR 52.222-21]

Agrees to:

+  Not discriminate against any employee or applicant for employment;

»  Take affirmative action to ensure that applicants are employed and treated during
employment without regard to their race, color religion, sex, or national origin;

»  Post notices provided by the CO in conspicuous places available to employees and
applicants;

«  State in all solicitations or advertisements for employees that all qualified applicants will
receive consideration for employment without regard to race color, religion, sex, or national
origin;

+  Advise labor union or workers’ representative of Contractor commitments under this clause;

*  Comply with EO 11246;

+  Permit access to its premises, during normal business hours by the contracting agency or the
Office of Federal Contract Compliance Programs; and

»  Flow the clause to subcontract or purchase orders not exempted by the Secretary of Labor.

[FAR 52.222-26]
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Flows the clause, and the Notice containing the goals for minority and female participation, to
subcontractors at any tier for work involving any construction trade.

Take affirmative action to ensure equal employment opportunity based on procedures listed in
FAR 52.222-27(g)(1) through (g)(16).

. Designate a responsible official to monitor, submit reports, keep records.

[FAR 52.222-27]

Notify the Department of State when it has knowledge of any employee or potential employee
being denied an entry visa to a country in which the contractor is required to perform the
contract, and it believes the denial is attributable to race, color religion, sex, or national origin.
[FAR 52.222-29]

Comply with rules, regulations, and relevant orders of the Secretary of Labor issued under the
Vietnam Era Veterans’ Readjustment Assistance Act of 1972,

List all employment openings existing at contract award or occurring during contract
petformance, at an appropriate office of the State employment service system in the locality
where the opening occurs.

IFAR 52.222-35]

Post employment notices stating the Contractor’s obligation to employ and advance in
employment qualified disabled veterans and veterans of the Vietnam era, and the rights of
applicants and employees.

Include the terms of this clause in every subcontract or purchase order of $10,000 or more unless

exempted.
[FAR 52.222-35]

Report annually in the first quarter of the calendar year on the:
+  Number of disabled and the number of veterans from the Vietnam era in its workforce and

*  The total number of new employees hired during the period covered by the report, and of
that total, the number of disabled veterans, and the number of veterans of the Vietmam era.

Include the terms of the clause in every subcontract or purchase order of $10,000 or more unless

exempted.

[FAR 52,222-37]

Submit and negotiate, upon request by the Contracting Officer, a subcontracting plan, where
applicable, that separately addresses subcontracting with small business, HUBZone small
business concerns, small disadvantaged business, and women-owned small business concerns,

[FAR 52.219-9]

Submit goals or reports for measurement for subcontracting achievements to the CO.
[FAR 52.219-9, DEAR 926-7006, DEAR 952,226-70, DEAR 952,226-72]
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Use best efforts to competitively award subcontracts to entities from the target groups under the
Energy Policy Act of 1992.
[DEAR 952.226-71]

Submit as part of Subcontracting Plan goals for Energy Policy Act target groups.
[DEAR 952.226-70]

Submit a Diversity Plan after 90 days after contract award.
Submit an annual Diversity Plan update along with the annual fee proposal
[DEAR 970.5226-1]

Not discriminate against any employee or applicant because of physical or mental disability,
Agrees to take affirmative action to employ, advance in employment, and otherwise treat
qualified individuals with disabilities without discrimination based upon their physical or mental
disability in all employment practices.

Agrees to post employment notices.

[FAR 52.222-36]

Notify each labor union or representative of workers with which it has a collective bargaining
agreement or other coniract understanding, that the Contractor is bound by the terms of Section
503 of the Act and is committed to take affirmative action to employ, and advance in
employment, qualified individuals with physical or mental disabilities.

Flow this affirmative action clause down to subcontractors.

[FAR 52,222-36]

Flow Subcontract Plan requirements to subcontractors and each qualifying lower tier

subcontractor over $500K.
[FAR 52.219-9]

Demonstrate good faith efforts to meet Subcontracting Plan goals and discuss with CO.
Pay the Government liquidated damages in an amount stated if the contracting officer decides
that the contractor did not demonstrate good faith efforts to meet the Subcontracting Plan.

[FAR 52.219-16]

*Include within the Diversity Plan the information which is delineated in the Reference Book for
Contract Administrators,

Not enter into subcontracts of $10 million or more without preaward equal opportunity

clearance.
[FAR 52.222-24]
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Obtain representations of small disadvantaged status from joint venture partners and teaming
arrangement members through use of a provision substantially the same as paragraph (b)(1){I) of
the provision at FAR 52.219-22, “Small Disadvantaged Business Status.”

[FAR 52.219-25]

Confirm that a joint venture partner, team member, or subcontractor representing itself as a small
disadvantaged business concern, is identified as a certified small disadvantaged business in the
database maintained by the Small Business Administration (PRO-Net) or by contacting the
SBA’s Office of Small Disadvantaged Business Certification and Eligibility.

Report on the participation of Small Disadvantaged Business concerns at confract completion, or
as otherwise provided in this contract if the contract contains Small Disadvantaged Business
participation targets.

[FAR 52.219-25]

Authorized to award subcontracts with a value of $5 million or less for manufacturing standard
industrial classifications and $3 million or less for all other acquisitions on a noncompetitive
basis.to firms certified as participants by the Small Business Administration under its 8(a)
program. Contractors may also set-aside for competition among 8(a) firms requirements in
excess of those thresholds.

Authorized to set aside general construction requirements valued at $3 million or less for small
business on a class basis.

Authorized to use HUBZone set aside and HUBZone sole source procurement techniques in the
award of subcontracts under conditions similar to those applicable to the award of Federal prime
contracts.

Authorized to provide for an evaluation criterion that reflects a preference in the award of
subcontracts to firms that propose to make significant use of small disadvantaged business or
small woman-owned business in the performance of the proposed subcontract.

Authorized to set aside purchases valued up to $100,000 for award to small businesses and to
make purchases valued up to $50,000 on a sole source basis to small businesses.

May enter into Mentor-Protege agreement with small businesses, small disadvantaged
businesses, including 8(a) concerns, and woman-owned businesses to enhance the commercial
viability of such businesses.

[Acquisition Letter 2000-02]

CONTRACTING OFFICER REPRESENTATIVE

* Receive, review, retain for monitoring purposes the contractor and subcontract annual plans for
EEO, Affirmative Action, Diversity, and Small business goals to encourage the awardees to be
compliant, and initiate action when non-compliance occurs.

* Ensure that confractor non-compliance issues in performance areas of Equal Employment

Opportunity, Affirmative Action, Diversity, and maximization of Small Business opportunities
are considered relative to funds paid to the prime.
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* Participate with contracting officer and the DOE Mentor-Protege Program Manager in
reviewing semi-annual progress reports from the Mentor contractor.
[DEAR 919-70(a)]

12-27




WHERE CAN I GO FOR MORE DETAILED INFORMATION ON

DIVERSITY, EQUAL EMPLOYMENT OPPORTUNITY, AND SMALL
BUSINESS? |

l On Diversity I

1. DEAR 970.5226-1, “Diversity Plan”

l On Equal Opportunity and Affirmative Action I

FAR 22.8, “Equal Employment Opportunity”

FAR 22.9, “Nondiscrimination Because of Age”

FAR 22.13, “Disabled Veterans and Veterans of the Vietnam Era

FAR 22.14, “Employment of Workers with Disabilities”

FAR 52.222-21, “Prohibition of Segregated Facilities”

FAR 52.222-22, “Previous Confracts and Compliance Reports”

FAR 52.222-23, “Notice of Requirement for Affirmative Action to Ensure Equal
Employment Opportunity for Construction”

9. FAR 52.222-25, “Affirmative Action Compliance”

10. FAR 52.222-24, “Preaward On-Site Equal Opportunity Compliance Evaluation”
11. FAR 52.222-26, “Equal Opportunity"

[2. FAR 52.222-27, “Affirmative Action Compliance Requirements for Construction”
13. FAR 52.222-29, “Notification of Visa Denial”

14. FAR 52.222-35, “Equal Opportunity for Special Disabled Veterans, Veterans of the
Vietnam Era, and Other Eligible Veterans”

© NG LA W

15, FAR 52.222-36, “Affirmative Action for Workers with Disabilities”

16.  FAR 52.222-37, “Employment Reports on Disabled Veterans and Veterans of the
Vietnam Era” .

17. DEAR 919.70, “Mentor-Protege Program”

18. DEAR 922.8, “Equal Employment Opportunity”
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On Small, Small Disadvantaged, HUBZone,

and Women-Qwned Business

19.
20.
21,

22
23.

24.
25,

26.
27.
28.
29,
30.
31
32.
33.
34.

35.

DEAR 926.70, “ Implementation of Section 3021 of the Energy Policy Act of 1992"
DEAR 952.219-70, “DOE Mentor-Protege Program”

DEAR 952.226-70, “Subcontracting Goals under Section 3021 (A) of the Energy Policy
Act of 1992"

DEAR 952.226,71, “Utilization of Energy Policy Act Target Entities”

DEAR 952.226-72, “Energy Policy Act Subcontracting Goals and Reporting
Requirements™

DEAR 952.226-73, “Energy Policy Act Target Group Representation”

DEAR 970.19, “Small, Small Disadvantaged and Women-Owned Small Business
Concerns”

DEAR 970.2670, “Implementation of section 3021 of the Energy Policy Act of 1992"
Acquisition Guide, Chapter 26, “Energy Policy Act Implementation”

Acquisition Letter 2000-02, “Small Business Programs”

FAR 19, ”Small Business Programs”

FAR 52.219-8, “Utilization of Small Business Concerns”

FAR 52.219-9, “Small Business Subcontracting Plan”

FAR 52-219-10, “Incentive Subcontracting Program”

FAR 52.219-16, “Liquidated Damages-Subcontracting Program”

FAR 52.219-25, “Small Disadvantaged Business participation Program-Disadvantaged
Status and Reporting” :

FAR 52.219-26, “Small Disadvantaged Business Participation Program-Incentive
Subcontracting™

DO YOU HAVE ANY COMMENTS OR SUGGESTIONS FOR
IMPROVING THIS CHAPTER OR THE BOOK? IF SO, PLEASE
CONTACT US AT:

editor@pr.doe.gov
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CHAPTER REVISIONS
Date Subject of Revision
April 4, 2003 1. Revised DEAR citations affected by DEAR 970 Rule (Dec. 2000)

2. Revised chapter to insert new language associated with Diversity
Plans.

3. Deleted Acquisition Letters (AL) no longer in effect.
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TO:
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SUMMARY:

N
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» POLICY FLASH

p

POLICY FLASH 2004-09

March 11,2003

Procurement Directors

Office of Procurement and Assistance Policy, ME-61
Office of Procurement and Assistance Management

Acquisition Letter 2004-01, Acquisition Letters Remaining in Effect
This Policy Flash distributesa revised Acquisition Letter which corrects the

disposition of AL 2003-02, Coritract Management Platning. This AL was
canceled by Policy Flash 2004-06; the guidance in-that AL was moved to the

Acquisition Guide.

Page 1 of |




POLICY FLASH 2004-09

M A~

Michael Fischetti,

Acting Director

Office of Procurement and

Assistance Policl, OMBE
Attachments

cc: PPAG Members
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_ Department of Energy
®Acquisition Regulation

AL No: 2004-01R
Date: 03/10/2004

ACQUISITION LETTER

Acquisition Letters (AL) that remain in effect are identified below. All other previously issued ALs have been
superseded by a formal nile-making, incorporated into other guidance, and/or canceled.

NUMBER
934

94-19

95-06

95-14

96-09
98-04
98-11
59-04

99-06

2000-02

2000-05

2000-08
2000-09

2000-10R

2001-03

2001-04

* % 8 & ok ok & & & & M ok ok N

ACQUISITION LETTERS REMAINING IN EFFECT

DATE
04/07/93
12/09/94
06/28/95

E1/17/95

(9/16/96
03/11/98
(9/18/98
06/23/99

08/27/99

04/20/00

05/17/00

08/18/00

11/11/00

08/16/01

05/25/01

08/22/01

SUBJECT
Displaced Workers Benefits Program
Basic Labor Policies Fringe Benefits
Personal Property Letter System

Subcontracts under the New Independent
States - Industrial Partnering Program

Full and Open Competition - Management and Operating Contracts
Diversity Plans

Waiver of Synopsis Requirements

Consortium Buying

DOE Autherized Subcontract for Use by DOE Management and
Operating Contractors with New Independent States’ Scientific Institutes

Small Business Programs
DOE Autherized Subconiract for Use by DOE Management and

Operating {(M&0) Contractors with New Independent States’ Scientific
Institutes through the Science and Technology Center in Ukraine

Site Utilization and Management Planning
Source Selection Authority

FAR Class Deviation Addressing Service Contract Act Requirements for
Subcontracts for Certain Commercial Services
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POLICY FLASH 2004-10

March 24, 2004

DOE/NNSA and M&O Contractor Procurement Directors
Office of Progurement and Assistancs Policy, ME-61
Office of Procureriéntand Assistance Management

Revision to M&O Centractor Model Subcontract entitled “Standard-Research
. Subcontract (Educational Institution or Nonprofit Organization)”

This Policy Flash dissemitniates a revision to the M&O Coniractor Model Subconiract.
that was issued by Policy Flash 2003-03.
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POLICY FLASH
2004 - 10

This Policy Flash disseminates an errata sheet, a strike and add version and a revised version of
the M&O contractor model subcontract entitled, “Standard Research Subcontract (Educational
Institution or Nonprofit Organization” which was disseminated by Policy Flash 2003-03 on
January 14,2003, A word file of the revised subcontract is available on the DOE Professionals
web site at http://professionals.pr.doe.gov. Click on “M&O Confractor Standard Research
Subcontract” under the Procurement heading.

DOE/NNSA encouragis M&O contractors to use this model subcontract for unclassified
research and development work, not related to nuclear, chemical, biological, or radiological
weapons of mass destruction or the production of special nuclear material. If the subcontract is
for other than standard research and development work (e.g., work performed on a DOE/NNSA
site, a programmatic requirement for open source software distribution, etc.), the articles and
clauses in the model should be tailored to address these specific requirements.

We understand that some M&O contractors have developed automated systems that may not be
able to handle the sequence of the standard subcontract without major reprogramming (€.g.,
signature page is at the: end rather than at the beginning). It is not necessary to reprogram
existing systems as lorig as the model text of the articles and clauses is used. You may also
make minor changes or additions to the text (.g., change “mailed” to “emailed” or “faxed,”
require payment by electronic funds transfer, require reports be submitted electronically, etc.) fo
reflect your business’ jprocesses.

We believe that the standardization of this research subcontract will greatly benefit the DOE
complex and the university research community and request your support of its use.

If you have questions regarding this model subcontract, contact Trudy Wood at 202 586-3625 or by e-

mail at trudy.wood(@hg.doe.gov. |
A
Attachments

Michael Fischetti

Acting Director

Office of Procurement and
Assistance Policy, OMBE
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STANDARD RESEARCH (DEPARTMENT OF ENERGY M&O CONTRACTOR)
SUBCONTRACT (EDUCATIONAL

INSTITUTION or NONPROFIT NAME
ORGANIZATION)
[FOR UNCLASSIFIED WORK]
ADDRESS

NO.

Subcontractor: Contractor’s Procurement Representative
[Contract Administrator]:

Attention: _
Address ' Proc. Rep Title:
City, State, Zip : Phone #: (
Phone: Fax: Fax #: (
E-Mail: . E-Mail:
Introduction

This is a cost-reimbursement, no-fee, standard subcontract for unclassified research and development
work, not related to nuclear, chemical, biological, or radiolo gical weapons of mass destruction or the
production of special nuclear material. This Subcontract is between [Insert contractor’s namel,
(hereinafter “Contractor”) and [Insert subcontractor’s name] (hereinafter “Subcontractor”). The
Qubcontract is issued under Prime Contract No. [Insert contract no.] between the Contractor and the
United States Department of Energy (hereinafter “DOE”) [include the following phrase in weapons
lab contracts-- and the National Nuclear Security Administration (hereinafter “NNSA”)] for the
management and operation of [insert name of the DOE/NNSA facility] (hereinafter “DOE [or

NNSA] Facility”).
Agreement

The parties agree to perform their respective obligations in accordance with the terms and conditions
of the Schedule and the General Provisions and other documents attached or incorporated by
reference, which together constitute the entire Subcontract and supercede all prior discussions,
negotiations, representations, and agreements.

(’

[SUBCONTRACTOR NAME] [M&O CONTRACTOR NAME]
By: By:
Name: Name:
Title: Title:

Date: Date:
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SCHEDULE OF ARTICLES

1. Statement of Work

The Subcontractor shall perform certain research and development work identified as [insert brief
title or statement of research] and more fully described in the Statement of Work Attachment to this

Subcontract. [or Appendix L]

The Subcontactor’s Principal Investigator assigned to this work is [insert Principal Investigator’s
name]. The Principal Tnvestigator shall not be replaced or reassigned without the advance written
approval of the Contractor’s Procurement Representative [or Contract Administrator].

The Subcontractor shall submit three copies of the final and any intermediate reports to the
Contractor’s Procurement Representative [or Contract Administrator, Contractor’s Technical
Representative, or named individual] upon completion of the work and, when the Subcontract
contains milestone requirements, on the indicated milestone dates. When requested by the
Contractor’s Technical Representative, the Subcontractor shall submit a draft copy of the final repott
for review prior to finalization. The Contractor’s Technical Representative need not approve the
Subcontractor’s reported conclusions of the research.

2. Report Preparation Requirements

a. These instructions apply to all formal reports, including the final report, required by the
Subcontract. Tt does not apply to letter reports or reports specifically identified as -
Milestones in Article 3. Period of Performance in this Subcontract as informal reports.

b. The final report shall contain a comprehensive summary of all work results and
conclusions. All reports shall fairly and completely describe the efforts applied to and the
results obtained toward achievement of objectives of the subcontract work. If an objective
is not accomplished, such failure shall be fully documented and explained in the report.

¢. Reports shall include the following clements: (a) a brief abstract of the report which
describes the overall objectives and results; (b) a full statement of each objective and
description of the effort performed and the accomplishments achieved; (c¢) a list of any
publication or information release made of material developed or maintained through the
performance of the subcontract; and (d) any other relevant information.

3. Period of Performance

The work described in Article 1, Statement of Work, shall commence upon signature of this
Subcontract by both parties and shall be completed on or before (insert end date)

[OR, if there is a milestone schedule, add: in accordance with the following milestones:

Milestone Completion Date]
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4, Costs and Payments

a. The estimated cost of the work called for in this Subcontract is §__ , and is

b.

C.

based upon the following estimated levels of effort necessary to perform the Subcontract
work:

Category No. of Staff No. of Months

[OR:] is based on the Subcontractor’s Cost Proposal Attachment [or Appendix I} to
this Subcontract.

[Check provision below that applies OR include only applicable provision]

This Subcontract is fully-funded and is subject to the Limitation of Costs
clause of the General Provisions,

" This Subcontract is incrementally funded and is subject to the Limitation of
Funds clause of the General Provisions. The funding amount currently allotted
to this Subcontract is $ and covers [describe what work

the incremental funding covers.|

The Contractor will pay the Subcontractor for performance of this Subcontract, unless
excluded or limited by other provisions of this Subcontract, the allowable direct costs
incident to performance, plus the allocable portion of the allowable indirect costs of the
Qubcontractor. Allowable and allocable costs shall be determined in accordance with the
cost principles of the Allowable Cost and Payment clause of the General Provisions.

5. Invoices for Payment

a. Payﬁlents for Subcontract work shall be made monthly based on invoices submitted by the

C.

Subcontractor for work performed. Invoices shall bear the following certification signed
by a responsible official of the Subcontractor:

“The undersigned certifies that the information set forth herein is true and correct and
may be used as a basis for payment for work.”

Invoices must identify the subcontract number, the period covered, and the total
expenditures claimed for each of the following categories: salaries, fringe benefits, travel,
materials and supplies, equipment, subcontracts/consultants, other direct costs such as
rent, when applicable, and indirect or Facility and Administration costs.

Invoices shall be mailed to: (Insert address)

d. Payments shall be mailed to: (Insert address)
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e. The Coniractor will use its best efforts to process invoices for payment within 30 days of
receipt; provided, however, that payments made more than 30 days after receipt of an
invoice shall not be subject to penalty, interest, or late charges,

f. Invoices, which include the cost of property acquired by the Subcontractor at a cost of
$5,000 or more, shall include a description of the property and shall identify the assigned
property number; the manufacturer; the Serial number and model number; the acquisition
date; the unit price, quantity, and total cost of the property; and the location of the

property.
6. Contractor-Furnished and Subcontract-Acquired Property

a. The Contractor shall furnish the Subcontractor the materials, equipment, and supplics
listed in Contractor-Furnished Government Property [OR Appendix II]] to this
Subcontract.

b. Purchase of equipment or other tangible personal property, which is not identified in the
Subcontractor’s cost proposal for this Subcontract and for which the Subcontractor is
entitled to be reimbursed as a direct item of cost under this Subcontract, shail be approved
in advance by the Contractor’s Procurement Representative [OR Contract Administrator].

c. All property furnished by the Contractor or acquired by the Subcontractor, as a direct cost
under the Subcontract, title to which vests in the Government, shall be identified,
controlled, and protected as required by the Government Property clause of the General
Provisions of this Subcontract. Disposition of such property upon completion of this
Subcontract shall be as directed by the Contractor’s Procurement Representative [OR
Contract Administrator].

d. Title to all high-risk property, regardless of dollar value, vests in the Government. The
Subcontractor shall ensure that adequate safeguards are in place, and adhered to, for the
handling, control and disposition of high-risk property in accordance with the policies,
practices and procedures for property management contained in the DOE Property
Management regulations (41 CFR 109-1.53)

High-risk property is defined in 41 CFR 109-1.100-51, and includes proliferation
sensitive, nuclear related dual use, export controlled, chemically or radioactively
contaminated, hazardous, and specially designed and prepared property, including
property on the militarily critical technologies list. The loss, destruction, damage to, or
the unintended or premature transfer of such property could pose risks to the public, the
environment, or the national security interests of the United States.

7. Subcontract Administration

a. The Contractor’s Procurement Representative [OR Contract Administrator] for this
Subcontract is [insert name of PR/CA]. The Procurement Representative [OR Contract
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Administrator] is the only person authorized to make changes in the requirements of this

Subcontract or make modifications to this Subcontract, including changes or
modifications to the Statement of Work and the Schedule. The Subcontractor shall direct
all notices and requests for approval required by this Subcontract to the Procurement
Representative [OR Contract Administrator] at the following address:

[Insert address]

Any notices and approvals required by this Subcontract from the Contractor to the
Subcontractor shall be issued by the Procurement Representative [OR Contract
Administrator].

The Contractor’s Technical Representative for this Subcontract is [insert name]. The
Technical Representative is the person designated to monitor the Subcontract work and to
interpret and clarify the technical requirements of the Statement of Work. The Technical
Representative is not authorized to make changes to the work or modify this Subcontract.

8. Travel Requirements

a.

All travel not included in the Subcontractor’s cost proposal must be approved in advance
by the Contractor.

All foreign travel must be approved in advance by the Contractor, even if the cost is
included in the Subcontractor’s cost proposal for this Subcontract.

9. Performance of Work

The Subcontractor will perform the work at a location other than a DOE/NNSA Facility.

10. Incorporated Documents

The following documents are hereby incorporated as Attachments [OR Appendices] to the Schedule
of Articles of this Subcontract:

General Provisions for Standard Research Subcontracts, dated

Statement of Work dated [OR Appendix 1}
Subcontractor’s Cost Proposal dated (if applicable) [OR Appendix 1]
Contractor-Furnished Government Property dated . [OR Appendix III]

[List others if applicable.]
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GENERAL PROVISIONS

CLAUSE 1 - PUBLICATIONS

A. The Subcontractor shall closely coordinate with the Contractor’s Techmical Representative

B.

regarding any proposed scientific, technical or professional publication of the results of the work
performed or any data developed under this Subcontract. The Subcontractor shall provide the
Contractor an opportunity to review any proposed manuscripts describing, in whole or in part, the
results of the work performed or any data developed under this Subcontract at least forty-five (45)
days prior to their submission for publication. The Contractor will review the proposed
publication and provide comments. A response shall be provided to the Subcontractor within
forty-five (45) days; otherwise, the Subcontractor may assume that the Contractor has no
comments. Subject to the requirements of Clause 9, the Subcontractor agrees to address any
concerns or issues identified by the Contractor prior to submission for publication.

Subcontractor may acknowledge the Contractor and Government sponsotship of the work as
appropriate. ‘

CLAUSE 2 - NOTICES

A. The Subcontractor shall immediately notify the Contractor’s Procurement Representative [OR

Contract Administrator] in writing of: (1) any action, including any proceeding before an
administrative agency, filed against the Subcontractor arising out of the performance of this
Subcontract; and (2) any claim against the Subcontractor, the cost and expense of which is
allowable under the terms of this Subcontract.

If, at any time during the performance of this Subconiract, the Subcontractor becomes aware of
any circumstances which may jeopardize its performance of all or any portion of the Subcontract,
it shall immediately notify the Contractor’s Procurement Representative [OR Contract
Administrator] in writing of such circumstances, and the Subcontractor shall take whatever action
is necessary to cure such defect within the shortest possible time.

CLAUSE 3 — ASSIGNMENTS

The Contractor may assign this Subcontractor to the Government or its designee(s). Except as to
assignment of payment due, the Subcontractor shall have no right to assign or mortgage this
Subcontract or any part of it without the prior written approval of the Contractor’s Procurement

Representative [OR Contract Administrator], except for subconiracts already identified in the

Subcontractor’s proposal.

CLAUSE 4 — DISPUTES

A. Informal Resolution
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1.

2.

3.

The parties to a dispute shall attempt to resolve it in good faith, by direct, informal
negotiations. All negotiations shall be confidential. Pending resolution of the dispute, the
Subcontractor shall proceed diligently with the performance of this Subcontract, in
accordance with its terms and conditions.

The parties, upon mutual agreement, may seck the assistance of a neutral third party at any
time, but they must seek such assistance no later than 120 days after the date of the
Contractor’s receipt of a claim. The requirement to seek the assistance of a neutral third
party may be waived or modified only with the consent of all parties. The parties may
request the assistance of an established Ombuds Program, where available, or hire a mutually
agreeable mediator, or ask the DOE Office of Dispute Resolution to assist them in selecting a
mutually agreeable mediator. The cost of mediation shall be shared equally by both parties.
If requested by both parties, the neutral third party may offer a non-binding opinion as to a
possible settlement. All discussions with the neutral third party shall be confidential.

In the event the parties are unable to resolve the dispute by using a neutral third party or waive
the requirement to seek such assistance, the Contractor will issue a written decision on the

claim,

B. Formal Resolution

L.

2.

3.

If a dispute has not been resolved by informal resolution, it may be submitted to binding
arbitration upon agreement of both parties, by and in accordance with the Commercial
Arbitration Rules of the American Arbitration Association (AAA), Tf arbitration is agreed to
by both parties, such decision is irrevocable and the outcome of the arbitration shall be

binding on all parties.

Each party to the arbitration shall pay its pro rata share of the arbitration fees, not including
counsel fees or witness fees or other expenses incurred by the party for its own benefit.

Judgment on the award rendered by the arbitrator may be entered in any court having

jurisdiction.

C. Litigation

If arbitration is declined for such disputes, the parties may pursue litigation in any court of competent
jurisdiction.

D. Governing Law

This Subcontract shall be interpreted and governed in accordance with all applicable federal and state
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laws and all applicable federal rules and regulations.

CLAUSE 5 - RESPONSIBILITY FOR TECHNOLOGY EXPORT CONTROL

The parties understand that materials and information resulting from the performance of this
Subcontract may be subject to export control laws and that each party is responsible for its own
compliance with such laws.

CLAUSE 6 — COST ACCOUNTING STANDARDS (CAS) LIABILITY
[Applicable to Subcontracts exceeding $500,000]

Clause 10 below incorporates into these GENERAL PROVISIONS clauses entitled, “COST
ACCOUNTING STANDARDS” and “ADMINISTRATION OF COST ACCOUNTING STANDARDS.”
Notwithstanding the provisions of these clauses, or of any other provision of the Subcontract, the
Subcontractor shall be liable to the Government for any increased costs, or interest thereon, resulting
from any failure of the Subcontractor, with respect to activities carried on at the site of the work, or of
a subcontractor, to comply with applicable cost accounting standards or to follow any practices
disclosed pursuant to the requirements of such clause.

CLAUSE 7 - DISCLOSURE AND USE RESTRICTIONS FOR LIMITED RIGHTS DATA

Generally, delivery of Limited Rights Data (or Restricted Computer Software) should not be
necessary. However, only if Limited Rights Data will be used in meeting the delivery requirements
.of the subcontract, the following disclosure and use restrictions shall apply to and shall be inserted in,
any FAR 52.227-14 Limited Rights Notice on any Limited Rights Data furnished or delivered by the
Subcontractor or a lower-tier subcontractor:

A. These "Limited Rights Data" may be disclosed for evaluation purposes under the restriction that
the "Limited Rights Data" be retained in confidence and not be further disclosed,

B. These "Limited Rights Data" may be disclosed to other contractors participating i the
Government's program of which this Subcontract is a part for information or use in connection
with the work performed under their contracts and under the restriction that the "Limited Rights
Data" be retained in confidence and not be further disclosed; and .

C. These "Limited Rights Data" may be used by the Government or others on its behalf for
emergency repair or overhaul work under the restriction that the "Limited Rights Data" be
retained in confidence and not be further disclosed.
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CLAUSE 8 - ORDER OF PRECEDENCE

Any inconsistencies in the documents comprising this Subcontract shall be resolved by giving
precedence in the following order: (a) the SCHEDULE OF ARTICLES and this Subcontract
Signature Page; (b) these GENERAL PROVISIONS; (c) other referenced documents, exhibits, and
attachments; and (d) any referenced specification or Statement of Work.

CLAUSE 9 - SECURITY REQUIREMENTS

A. This Subcontract is intended for unclassified, publicly releasable research or development work.
The Contractor does not expect that results of the research project will involve classified
information or Unclassified Controlled Nuclear Information (UCNI) (See 10 CFR part 1017).
However, the Contractor may review the research work generated under this Subcontract at any
time to determine if it requires classification or control as UCNI.

B. If, subsequent to the date of this Subcontract, a review of the information reveals that classified
information or UCNI is being generated under this Subcontract, then the security requirements of
this Subcontract must be changed. If such changes cause an increase or decrease in costs or
otherwise affect any other term or condition of this Subcontract, the Subcontract shail be subject
to an equitable adjustment as if the changes were directed under the Changes clause of this

Subcontract.

C. If the security requirements are changed, the Subcontractor shall exert every reasonable effort
compatible with its established policies to continue the performance of work under the
Subcontract in compliance with the change in the security requirements. If the Subcontractor
determines that continuation of the work under this Subcontract is not practicable because of the
change in security requirements, the Subcontractor shall notify the Contractor’s Procurement
Representative in writing, Until the Contractor’s Procurement Representative provides direction,
the Subcontractor shall protect the material as directed by the Contractor.

D. After receiving the written notification, the Contractor’s Procurement Representative shall
explore the circumstances surrounding the proposed change in security requirements and shall
endeavor to work out a mutually satisfactory method to allow the Subcontractor to continue
performance of work under this Subcontract.

BE. Within 15 days of receiving the written notification of the Subcontractor’s stated inability to
proceed, the Contractor’s Procurement Representative must determine whether (1) these security
requirements do not apply to this contract or (2) a mutually satisfactory method for continuing
performance of work under this Subcontract can be agreed upon. If this determination is not
made, the Subcontractor may request the Contractor’s Procurement Representative to terminate
the Subcontract in whole or in part. The Contractor’s Procurement Representative shall terminate
the Subcontract in whole or in part, as may be appropriate, and the termination shall be deemed a
termination under the terms of the Termination for the Convenience of the Government clause.
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CLAUSE 10 - CLAUSES INCORPORATED BY REFERENCE

The FEDERAL ACQUISITION REGULATION (FAR) and the U.S. DEPARTMENT OF ENERGY
ACQUISITION REGULATION (DEAR) clauses listed below, which are located in Chapters 1 and
9, respectively, of Title 48 of the Code of Federal Regulations, are incorporated by this reference as a
part of these GENERAL PROVISIONS with the same force and effect as if they were given in full

text, as prescribed below.

The full text of the clauses may be accessed electronically at http://www.arnet.gov/far/ (FAR) and
hitp:/professionals.pr.doe.gov/maS/MA-5SWeb.nsf/Procurement/Acquisition+Regulation (DEAR).

As used in the clauses, the term "contract” shall mean this Subcontract; the term "Contractor" shall
mean the Subcontractor; the term "subcontractor” shall mean the Subcontractor's subcontractor, and
the terms "Government" and "Contracting Officer" shall mean the Contractor, except in FAR clause
52.227-14, and DEAR clauses 970.5227-4, 952.227-11, 970.5232-3 and 52.245-5 Alternate I, in
which clauses "Government" shall mean the United States Government and "Contracting Officer"
shall mean the DOE/NNSA Contracting Officer for Prime Contract DE-- with the
Contractor. As used in DEAR clauses 952.204-72 and 952.227-9, the term “DOE” shall mean

DOE/NNSA or the Contractor.

The modifications of these clause terms are intended to appropriately identify the parties and
establish their contractual and administrative reporting relationship, and shall not apply to the extent

they would affect the U.S. Government’s rights. The Subcontractor shall include the listed clavses in
its subcontracts at any tier, to the extent applicable.
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APPLICABLE TO ALL SUBCONTRACTS UNLESS OTHERWISE INDICATED BELOW:

DEAR 952.204-71
FAR 52.216-7
FAR 52.216-15
FAR 52.222-21

FAR 52.222-26
FAR 52.223-3

FAR 52.225-13
- DEAR 970.5227-4
DEAR 952.227-9

DEAR 952.227-11

FAR 52.227-14

FAR 52,227-23

FAR 52.229-10

FAR 52.232-20

FAR 52.232-22

SENSITIVE FOREIGN NATIONS CONTROLS (APR 1994). Applies if
the Subcontract is for unclassified research involving nuclear technology.

ALLOWABLE COST AND PAYMENT (DEC 2002). Substitute 31.3 in
subcontracts with educational institutions and 31.7 in subcontracts with
nonprofit organizations for 31.2 in paragraph (a).

PREDETERMINED INDIRECT COSTS RATES APR 1998).
PROHIBITION OF SEGREGATED FACILITIES (FEB 1999).

" EQUAL OPPORTUNITY (APR 2002).

HAZARDOUS MATERIAL IDENTIFICATION AND MATERIAL
SAFETY DATA SHEETS (JAN 1997) AND ALTERNATE 1. Applies only
if Subcontract involves delivery of hazardous materials.

RESTRICTIONS ON CERTAIN FOREIGN PURCHASES (JAN 2004).
AUTHORIZATION AND CONSENT (AUG 2002), Paragraph (a).
REFUND OF ROYALTIES (MAR 1995). Applies if "royaltics" of more
than $250 are paid by a subcontractor at any tier.

PATENT RIGHTS - RETENTION BY THE CONTRACTOR (SHORT
FORM) (FEB 1995). (Applies only if Subcontractor is a nonprofit
organization as set forth in 48 CFR 27.301. If Subcontractor does not
qualify in accordance with 48 CFR 27.301, it may request a patent waiver
pursuant to 10 CFR 784.)

[Check provision below that applies OR include only applicabie provision].

RIGHTS IN DATA-GENERAL (JUN 1987) with ALTERNATE V
and DEAR 927.409 Paragraphs (a) and (d)(3). Applies if the Subcontract is
for development work, or for basic and applied research where computer
software is specified as a Deliverable in the Statement of Work or other
special circumstances apply as specified in the agreement.

RIGHTS IN DATA-GENERAL (JUN 1987) with ALTERNATE IV,
subparagraph (c)(1) and DEAR 927.409, subparagraph (a) Definitions.
Applies if the Subconiract is for basic or applied research and computer
software is not specified as a Deliverable in the Statement of Work, and no
other special circumstances apply per DEAR 927.409.

RIGHTS TO PROPOSAIL DATA (TECHNICAL) (TUNE 1987). Applies if
the Subcontract is based upon a technical proposal.

STATE OF NEW MEXICO GROSS RECEIPTS AND COMPENSATING
TAX (APR 2003). Applies if any part of this Subcontract is to be
performed in the State of New Mexico,

LIMITATION OF COST (APR 1984). Applies if the Subcontract is fully
funded.

LIMITATION OF FUNDS (APR 1984). Applies if the Subcontract is
incrementally funded.
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FAR 52.242-15
FAR 52.243-2

FAR 52.244-2

FAR 52.245-5

FAR 52.246-9
FAR 52.247-63
FAR 52.247-64
DEAR 952.247-70
FAR 52.249-5
DEAR 952.217-70

DEAR 970.5232-3

STOP-WORK ORDER (AUG 1989) with ALTERNATE I (APR 1984).
CHANGES — COST-REIMBURSEMENT (AUG 1987), WITH
ALTERNATE V

SUBCONTRACTS (AUG 1998) with ALTERNATE II. Insert in
Paragraph (¢): “Any subcontract or purchase order for other than
“commercial items” exceeding the simplified acquisition threshold.
{(“Commercial item” has the meaning contained in FAR 52,202-1,
Definitions.)”

GOVERNMENT PROPERTY (COST-REIMBURSEMENT, TIME-AND-
MATERIALS, OR LABOR-HOUR CONTRACTS (JUNE 2003) with
Alternate I (Paragraphs (e)(1) and (e)}(2) insert, “and DOE Acquisition
Regulations Subpart 945.5,” after the reference to FAR Subpart 45.5).
INSPECTION OF RESEARCH AND DEVELOPMENT (SHORT FORM)
(APR 1984).

PREFERENCE FOR U. 8. FLAG ATR CARRIERS (JUNE 2003). Applies
if the Subcontract involves international air transportation.

PREFERENCE FOR PRIVATELY OWNED U.S.-FLAG COMMERCIAL
VESSELS (APR 2003).

FOREIGN TRAVEL (DEC 2000).

TERMINATION FOR CONVENIENCE OF THE GOVERNMENT
(EDUCATIONAL AND OTHER NONPROFIT INSTITUTIONS) (SEP
1996).

ACQUISTION OF REAL PROPERTY (APR 1984). Applies if the
Subcontract involves leased space that is reimbursed.

ACCOUNTS, RECORDS, AND INSPECTION (DEC 2000)

APPLICABLE IF THE SUBCONTRACT IS FOR $10,000 OR MORE:

FAR 52.222-35

FAR 52,222-36

FAR 52.222-37

EQUAL OPPORTUNITY FOR SPECIAL DISABLED VETERANS,
VETERANS OF THE VIETNAM ERA AND OTHER ELIGIBLE
VETERANS (DEC 2001).

AFFIRMATIVE ACTION FOR WORKERS WITH DISABILITIES
(JUNE 1998).

EMPLOYMENT REPORTS ON SPECIAL DISABLED VETERANS,
VETERANS OF THE VIETNAM ERA AND OTHER ELIGIBLE
VETERANS (DEC 2001),

APPLICABLE IF THE SUBCONTRACT EXCEEDS $100,000:

FAR 52.203-5
FAR 52.203-6

FAR 52.203-7

COVENANT AGAINST CONTINGENT FEES (APR 1984)

RESTRICTIONS ON SUBCONTRACTOR SALES TO THE
GOVERNMENT (JULY 1995).

ANTI-KICKBACK PROCEDURES (JULY 1995), excluding Paragraph
(e)(1).
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FAR 52.203-10
FAR 52.203-12

FAR 52.219-8
FAR 52.222-04

DEAR 970.5227-5

PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR IMPROPER
ACTIVITY (JAN 1997).

LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN FEDERAL
TRANSACTIONS (JUNE 2003).

UTILIZATION OF SMALL BUSINESS CONCERNS (OCT 2000).
CONTRACT WORK HOURS AND SAFETY STANDARDS ACT -
OVERTIME COMPENSATION (SEP 2000).

NOTICE AND ASSISTANCE REGARDING PATENT AND
COPYRIGHT INFRINGEMENT (AUG 2002).

APPLICABLE IF THE SUBCONTRACT EXCEEDS $500,000:

FAR 52.215-10

FAR 52.215-11

FAR 52.215-12

FAR 52.215-13

FAR 52.219-9

FAR 52.227-16
FAR 52.230-2

FAR 52.230-3

FAR 52.230-5

FAR 52.230-6

PRICE REDUCTION FOR DEFECTIVE COST OR PRICING DATA
(OCT 1997) if subcontract exceeds $550,000.

PRICE REDUCTION FOR DEFECTIVE COST OR PRICING DATA-
MODIFICATIONS (OCT 1997) not used when 52.215-10 is included. In
subcontracts greater than $550,000.

SUBCONTRACTOR COST OR PRICING DATA (OCT 1997). Applies if
52.215-10 applies.

SUBCONTRACTOR COST OR PRICING DATA-MODIFICATIONS
(OCT 1997). Applies if 52.215-11 applies.

SMALL BUSINESS SUBCONTRACTING PLAN (JAN 2002). Applies
unless there are no subcontracting possibilities.

ADDITIONAL DATA REQUIREMENTS (JUNE 1987).

COST ACCOUNTING STANDARDS (APR 1998), excluding paragraph
(b). Applies to nonprofit organizations if they are subject to full CAS
coverage as set forth in 48 CFR Chapter 99, Subpart 9903.201-2 (FAR
Appendix B).

DISCLOSURE AND CONSISTENCY OF COST ACCOUNTING
PRACTICES (APR 1998), excluding paragraph (b). Applies to nonprofit
organizations if they are subject to modified CAS coverage as set forth in
48 CFR Chapter 99, Subpart 9903.201-2 (FAR Appendix B).

COST ACCOUNTING STANDARDS — EDUCATIONAL INSTITUTION -
(APR 1998), excluding paragraph (b).

ADMINISTRATION OF COST ACCOUNTING STANDARDS (NOV
1999).

(END OF GENERAL PROVISIONS)




March 2004
ERRATA SHEET
STANDARD RESEARCH SUBCONTRACT (EDUCATIONAL INSTITUTION
OR NONPROFIT ORGANIZATION)

Page 1, Paragraph 1: Revise to read: “This is a cost-reimbursement, no-fee, standard
subcontract for unclassified research and development work, not related to nuclear,
chemical, biological, or radiological weapons of mass destruction or the production of
special nuclear material. This Subcontract is between [Insert contractor’s name],
hereinafter “Contractor”) and [Insert subcontractor’s name] (hereinafter
“Subcontractor”). The Subcontract is issued under Prime Contract No. [insert contract
number] between the Contractor and the United States Deparfment of Energy
(hereinafter “DOE”) [include the following phrase in weapons laboratory contracts —
and the National Nuclear Security Administration (hereinafter “NNSA”)] for the
management and operation of [insert name of the DOE/NNSA facility] (hereinafter
“DOE [or NNSA] Facility”). '

SCHEDULE OF ARTICLES

Article 4. Costs and Payments, paragraph c, last sentence: Delete everything after
“General Provisions.”

Article 5. Imvoices for Payment:

1. In paragraph a, last sentence, insert a period and quotation marks at the end of the
sentence,

2. Add anew paragraph b to read as follows: “Invoices must identify the subcontract
number, the petiod covered, and the total expenditures claimed for each of the
following categories: salaries, fringe benefits, travel, materials and supplies,
equipment, subcontracts/consultants, other direct costs such as rent, when
applicable, and indirect or Facility and Administration costs.”

3. Change the identifiers for paragraphs “b”, “c”, “d”, and “e” to read “c”, “d”, “e”,
and “f,” respectively.

Article 6. Contractor-Furnished and Subcontract-Acquired Property, paragraph b:
Change the words “approved budget” to the words “cost proposal.”

Article 6. Contractor-Farnished and Subcontract-Acquired Property, paragraph d:
1. TIn the first paragraph, change “(41 CFR 101-1.53)” to “(41 CFR 109-1.53)".
2. Inthe second paragraph, delete the first sentence and revise the second sentence as
follows:
e Change the word “as” to the word “is.”
¢ Change “41 CFR 1.100-51” to “41 CFR 109-1.100.51.”
e Add the word “and” after “41 CFR 109-1.100.51.
3. Add the following sentence to the end of the second paragraph: “The loss,
destruction, damage to, or the unintended or premature transfer of such property
could pose risks to the public, the environment, or the national security interests of




the United States.”

Article 8, Travel Requirements, paragraphs a and b: Change the words “approved
budget” to the words “cost proposal.”

Article 9, Performance of Work: Change the words “the DOE” to the words “a
DOE/NNSA”,

GENERAL PROVISIONS

CLAUSE 1 - PUBLICATIONS, paragraph A:

1. -In the first sentence, change the words “related to” to the word *of.”

2. In the second sentence, change “thirty (30)” to “forty five (45).”

3. Revise the last two sentences to read: “The Contractor will review the proposed
publication and provide comments. A response shall be provided to the
Subcontractor within forty five (45) days; otherwise, the Subcontractor may assume
that the Contractor has no comments. Subject to the requirements of Clause 9, the
Subcontractor agrees to address any concerns or issues identified by the Contractor
prior to submission for publication.”

CLAUSE 3 — ASSIGNMENTS: Change the words “approved budget” to the words
“Subcontractor’s proposal.”

CLAUSE 6 — COST ACCOUNTING STANDARDS (CAS) LIABILITY:

1. In the parenthesis, change “$550,000” to “$500,000”.

2. Revise the first sentence to read: “Clause 10 below incorporates info these
GENERAL PROVISIONS clauses entitled, “COST ACCOUNTING STANDARDS”
and “ADMINISTRATION OF COST ACCOUNTING STANDARDS.”

3. In the second sentence, change the words “that clause” to the words “these clauses,”

CLAUSE 7 — DISCLOSURE AND USE RESTRICTIONS FOR LIMITED RIGHTS

DATA:
1. In the first paragraph, last sentence, delete everything after “lower-tier subcontractor.”

2. In paragraphs A., B., and C. change the first word {o “These”.

Add anew CLAUSE 9 - SECURITY REQUIRMENTS and change the number of the
current CLAUSE 9 — CLAUSES INCORPORATED BY REFERENCE tc CLAUSE
10. The new Clause 9 reads as follows:

CLAUSE 9 - SECURITY REQUIREMENTS

A. This Subcentract is intended for unclassified, publicly releasable research or
development work. The Contractor does not expect that results of the research
project will involve classified information.or Unclassified Controlled Nuclear
Information (UCNI) (See 10 CFR part 1017). However, the Coniractor may review
the research work generated under this Subconfract at any time to determine if it
requires classification or control as UCNI,




B. If, subsequent to the date of this Subcontract, a review of the information reveals that
classified information or UCNI is being generated under this Subcontract, then the
security requirements of this Subcontract must be changed. If such changes cause an
increase or decrease in costs or otherwise affect any other term or condition of this
Subcontract, the Subcontract shall be subject to an equitable adjustment as if the
changes were directed under the Changes clause of this Subcontract.

C. If the security requirements are changed, the Subcontractor shall exert every
reasonable effort compatible with its established policies to continue the performance
of work under the Subcontract in compliance with the change in the security
requirements. If the Subcontractor determines that continuation of the work under
this Subcontract is not practicable because of the change in security requirements, the
Subcontractor shall notify the Contractor’s Procurement Representative in writing,
Until the Contractor’s Procurement Representative provides direction, the
Subcontractor shall protect the material as directed by the Contractor.

D. After receiving the written notification, the Contractor’s Procurement Representative
shall explore the circumstances surrounding the proposed change in security
requirements and shall endeavor to work out a mutually satisfactory method to allow
the Subcontractor to continue performance of work under this Subcontract.

E. Within 15 days of receiving the written notification of the Subcontracior’s stated
inability to proceed, the Contractor’s Procurement Representative must determine
whether (1) these security requirements do not apply to this contract or (2) a mutually
satisfactory method for continuing performance of work under this Subcontract can .
be agreed upon. If this determination is not made, the Subcontractor may request the
Contractor’s Procurement Representative to terminate the Subcontract in whole or in
part. The Contractor’s Procurement Representative shall terminate the Subcontract in
whole or in part, as may be appropriate, and the termination shall be deemed a
termination under the terms of the Termination for the Convenience of the
Government clause. ‘

CLAUSE 10 - CLAUSES INCORPORATED BY REFERENCE, paragraph 3: In the
first sentence:

1. Change the words “FAR clauses” to “FAR clause.”

2. Delete “52,227-1 Alternate 1, and.”

3. Insert “970.5227-4" after “DEAR clauses.”

4, Change “52.245-05" to ©“52.245-5.”

CLAUSE 10 - CLAUSES INCORPORATED BY REFERENCE, APPLICABLE
TO ALL SUBCONTRACTS UNLESS OTHERWISE INDICATED BELOW,
DEAR 952.204-71 SENSITIVE FOREIGN NATIONS CONTRAOLS: Change “OCT
1997 to “APR 1994.”




CLAUSE 10 — CLAUSES INCORPORATED BY REFERENCE, APPLICABLE
TO ALL SUBCONTRACTS UNLESS OTHERWISE INDICATED BELOW:
Delete the following clause: DEAR 952.204-72 DISLOSURE OF INFORMATION.

CLAUSE 10 - CLLAUSES INCORPORATED BY REFERENCE, APPLICABLE

TO ALL SUBCONTRACTS UNLESS OTHERWISE INDICATED BELOW, FAR

52.216-7 ALLOWABLE COST AND PAYMENT:

1. Change “APR 1998 to “DEC 2002.”

2. Revise to read: “Substitute 31.3 in subcontracts with educational institutions and 31.7
in subcontracts with nonprofit organizations for 31.2 in paragraph (a).”

CLAUSE 10 — CLAUSES INCORPORATED BY REFERENCE, APPLICABLE
TO ALL SUBCONTRACTS UNLESS OTHERWISE INDICATED BELOW, FAR
52.226-26 EQUAL OPPORTUNITY: Change “FEB 1999” to “APR 2002.”

CLAUSE 10~ CLAUSES INCORPORATED BY REFERENCE, APPLICABLE
TO ALL SUBCONTRACTS UNLESS OTHERWISE INDICATED BELOW, FAR
52.227-14 RIGHTS IN DATA-GENERAL: Revise the first and second paragraphs as
follows: '

1. Add(JUN 1987) after RIGHTS IN DATA.

2. Delete the word “Scope” and insert the word “Statement” therefore.

CLAUSE 10 - CLAUSES INCORPORATED BY REFERENCE, APPLICABLE
TO ALL SUBCONTRACTS UNLESS OTHERWISE INDICATED BELOW, FAR
52.229-10 STATE OF NEW MEXICO GROSS RECEIPTS AND COMPENSATING
TAX: Change “OCT 1988” to “APR 2003.”

CLAUSE 10 - CLAUSES INCORPORATED BY REFERENCE, APPLICABLE
TO ALL SUBCONTRACTS UNLESS OTHERWISE INDICATED BELOW:
Insert a new item “FAR 52.243-2 CHANGES — COST-REIMBURSEMENT (AUG

1987), WITH ALTERNATE V.”
NOTE: move this to proper numeric place so that sequentlal type numbering in model is

maintained,

CLAUSE 10 - CLAUSES INCORPORATED BY REFERENCE, APPLICABLE
TO ALL SUBCONTRACTS UNLESS OTHERWISE INDICATED BELOW, FAR
52.244-6 SUBCONTRACTS: Revise the FAR cite to read “FAR 52.244-2” and add
“(“Commercial item” has the meaning contained in FAR 52.202-1, Definitions.).”

CLAUSE 10 — CLAUSES INCORPORATED BY REFERENCE, APPLICABLE
TO ALL SUBCONTRACTS UNLESS OTHERWISE INDICATED BELOW, FAR
52.245-5 GOVERNMENT PROPERTY (COST-REIMBURSEMENT, TIME-AND-
MATERIALS, OR LABOR-HOUR CONTRACTS: Change “JAN 1986” to

JUNE 2003.”




CLAUSE 10 — CLAUSES INCORPORATED BY REFERENCE, APPLICABLE
TO ALL SUBCONTRACTS UNLESS OTHERWISE INDICATED BELOW, FAR
52.247-63 PREFERENCE FOR U.S. FLAG AIR CARRIERS: Change “JAN 1997 to
“JUNE 2003.”

CLAUSE 10 - CLAUSES INCORPORATED BY REFERENCE, APPLICABLE
TO ALL SUBCONTRACTS UNLESS OTHERWISE INDICATED BELOW, FAR
52.247-64 PREFERENCE FOR PRIVATELY OWNED U.S.-FLLAG COMMERCIAL
VESSELS: Change “JUNE 2000” to “APR 2003.”

| CLAUSE 10 — CLAUSES INCORPORATED BY REFERENCE, APPLICABLE IF
THE SUBCONTRACT EXCEEDS $2,500, FAR 52.225-13 RESTRICTIONS ON
CERTAIN FOREIGN PURCHASES: :

1. Move this clause to the proper numeric place in the section entitled “CLAUSES
INCORPORATED BY REFERENCE, APPLICABLE TO ALL SUBCONTRACTS
UNLESS OTHERWISE INDICATED BELOW.”

2. Change “FEB 2000” to “JAN 2004.”

CLAUSE 10 - CLAUSES INCORPORATED BY REFERENCE, APPLICABLE IF
THE SUBCONTRACT IS FOR $10,000 OR MORE, FAR 52.222-35: Change the
title of the clause and date to read: EQUAL OPPORTUNITY FOR SPECIAL
DISABLED VETERANS, VETERANS OF THE VIETNAM ERA AND OTHER

ELIGIBLE VETERANS (DEC 2001).

CLAUSE 10 - CLAUSES INCORPORATED BY REFERENCE, APPLICABLE IF
THE SUBCONTRACT IS FOR $10,000 OR MORE, FAR 52.222-37: Change the
title of the clause and date to read: EMPLOYMENT REPORTS ON SPECIAL
DISABLED VETERANS, VETERANS OF THE VIETNAM ERA AND OTHER
ELIGIBLE VETERANS (DEC 2001).

CLAUSE 10 — CLAUSES INCORPORATED BY REFERENCE, APPLICABLE IF
THE SUBCONTRACT EXCEEDS $100,000: Insert a new item “FAR 52.203-5
COVENANT AGAINST CONTINGENT FEES (APR 1984).”

NOTE: move this to proper numeric place so that sequential type numbering in model is
maintained.

CLAUSE 10 - CLAUSES INCORPORATED BY REFERENCE, APPLICABLE IF
THE SUBCONTRACT EXCEEDS $100,000, FAR 52.203-12 LIMITATION ON
PAYMENTS TO INFLUENCE CERTAIN FEDERAL TRANSACTIONS: Change

“1997” to “2003.”

CLAUSE 10 — CLAUSES INCORPORATED BY REFERENCE, APPLICABLE IF
THE SUBCONTRACT EXCEEDS $100,000, DEAR 970.5227-5 NOTICE AND
ASSISTANCE REGARDING PATENT AND COPYRIGHT INFRINGEMENT:
Change “DEC 2000” to “AUG 2002.” '




CLAUSE 10 - CLAUSES INCORPORATED BY REFERENCE, APPLICABLE IF
THE SUBCONTRACT EXCEEDS $100,000, DEAR 970.5232-3 ACCOUNTS,
RECORDS, AND INSPECTION (DEC 2000): Move this clause to the proper numeric
place in the section entitled “CLLAUSES INCORPORATED BY REFERENCE,
APPLICABLE TO ALL SUBCONTRACTS UNLESS OTHERWISE INDICATED
BELOW”.

NOTE: move this to proper numeric place so that sequential type numbering in model is
maintained.

CLAUSE 10 - CLAUSES INCORPORATED BY REFERENCE, APPLICABLE IF
THE SUBCONTRACT EXCEEDS $500,000, FAR 52.219-9 SMALL BUSINESS
SUBCONTRACTING PLAN: Change “OCT 2000” to “JAN 2002.”

CLAUSE 10 - CLAUSES INCORPORATED BY REFERENCE, APPLICABLE IF
THE SUBCONTRACT EXCEEDS $500,000: Insert a new item “FAR 52.230-2 COST
ACCOUNTING STANDARS (APR 1998), excluding paragraph (b). Applies to
nonprofit organizations if they are subject to full CAS coverage as set forth in 48 CFR
Chapter 99, Subpart 9903.201-2 (FAR Appendix B).”

NOTE: move this to proper numeric place so that sequential type numbering in model is
maintained.

CLAUSE 10— CLAUSES INCORPORATED BY REFERENCE, APPLICABLE IF
THE SUBCONTRACT EXCEEDS $500,000: Insert a new item “FAR 52.230-3
DISCLOSURE AND CONSISTENCY OF COST ACCOUNTING PRACTICES (APR
1998), excluding paragraph (b). Applies to nonprofit organizations if they are subject to
modified CAS coverage as set forth in 48 CFR Chapter 99, Subpart 9903.201-2 (FAR
Appendix B).”

NOTE: move this to proper numeric place so that sequential type numbering in model is
maintained.

CLAUSE 10 — CLAUSES INCORPORATED BY REFERENCE, APPLICABLE IF
THE SUBCONTRACT EXCEEDS $500,000, FAR 52.230-5 COST ACCOUNTING
STANDARDS — EDUCATIONAL INSTITUTION: After “(APR 1998)”, insert
“excluding paragraph (b).”
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Department of Energy
Acquisition Guide
A DOE Guide to the
Award and Administration of Contracts

Office of Procurement and Assistance Management
Office of Procurement and Assistance Policy

March 25, 2004

"Note: The DOE Acquisition Guide is updated on a regular basis -
suggestions for additional topics and revisions to the Guide should
be directed to Richard Langston at richard.langston@hq.doe,.gov"”

The html versions of the Acquisition Guide Chapters are best
viewed and printed using Microsoft Internet Explorer A list of

updates is at the bottom of this file.

Table of Contents
Foreword - (HTML)

Index of Acquisition Guide Topics (HTML)

Chapter 1 - Acquisition Regulations System
(1) - Acquisition Regulation System (WORD} March 04 Update
(2) - Balanced Scorecard Assessment Program (WORD) March 04
Update

Chapter 2 - Definitions (RESERVED)

Chapter 3 - Improper Business Practices

(1) - Procurement Integrity {(WORD) March 04 Update

Attachment - Procurement Integrity Brochure in Word Format

{2) - Antitrust Teaming Arrangements (WORD) March 04 Update
Chapter 4 - Administrative Matters

(1) -Procurement and Assistance Data System (PADS) (WORD)
March 04 Update

-
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Chapter 5 - Publicizing Contract Actions

(1) Release of Information: Congressional Notification and Long
Range Acquisition Estimates (WORD) March 04 Update

Chapter 6 ~ Competition Requirements (WORD) March 04 Update

Chapter 7 - Acquisition Planning

(1) - Acquisition Planning (WQORD) March 04.Update
Chapter 8 - Required Sources of Supplies and Services (RESERVED)

Chapter 9 - Contracting Qualifications

(1) - Conflict of Interest (WORD) March 04 Update

(2) - Performance Guarantees (WORD) March 04 Update

(3) - Debarment and Suspension (WORD) March 04 Update
Chapter 10 - Market Research (RESERVED)
Chapter 11 - Describing Agency Needs (RESERVED)
Chapter 12 - Acquisition of Commercial Items (RESERVED)
Chapter 13 - Simplified Acquisition Procedures

.{1) Government Purchase Cards (HTML)

Attachment - Purchase Card Forms in Word Format

Attachment - DOE Guidelines and Procedures for Use of the GSA
SmartPay Purchase Card (MS Word)

Chapter 14 - Sealed Bidding (RESERVED)
Chapter 15 - Contracting by Negotiation

" (1) Weighted Guidelines (HTML)
(2) Unsolicited Proposals (WORD)
(3) Evaluation Criteria (HTML)
(4) Source Selection Practices (HTML)

Chapter 16 - Types of Contracts (Word)
Chapter 17 - Special Contracting Methods

{1) Interagency Agreements (HTML)

Sample DOE Funds-Cut Interagency Agreement

{2) Cost Participation (HTML)

{3) Acquisition, Use & Disposal of Real Property {(WORD) March 04
Update

(4) Program Opportunity Notice (HTML)

http://professionals.pr.doe.gov/ma5/MA-5Web.nsf/Procurement/Acquisition+Guide?OpenD...  7/1/2004
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(5) Program Research and Development Announcement (HTML)

Chapter 18 - (RESERVED in FAR)

Chapter 19 -~ Small Business and Small Disadvantaged Business Concerns
{(HTML)

Chapter 19 Attachment - Small Business Administration Partnership
Agreement

Chapter 20 - Labor Surplus Area Concerns (RESERVED)
Chapter 21 - (RESERVED in FAR)
Chapter 22 - Labor Standards for Construction (HTML)

Chapter 23 - Environment, Conservation and Occupational Safety
(RESERVED)

Chapter 24 - Protection of Privacy and Freedom of Information
(RESERVED)

Chapter 25 - Foreign Acquisition (RESERVED)
Chapter 26 - Other Socioeconomic Programs
(1) - Energy Policy Act Implementation (HTML)

EPACT Implementation Attachment
(2) - EPACT Cost Sharing Requirement (HTML)

Chapter 27 - Patents, Data and Copyrights (RESERVED)
Chapter 28 - Bonds and Insurance (RESERVED)
-Chapter 29 - Taxes (RESERVED)

Chapter 30 - Cost Accounting Standards Administration (RESERVED)
Chapter 31 - Contract Cost Principles and Procedures

(1) - Cost Reasonableness (WORD) March 04 Updaté

Chapter 32 - Contract Financing (RESERVED)
Chapter 33 - Protests, Disputes and Appeals

(1) - Protests (HTML)
(2) - Alternative Dispute Resolution (HTML)

Chapter 34 - Major Systems Acquisition (RESERVED)

Chapter 35 - Research and Development Contracting

http://professionals.pr.doe.gov/masS/MA-SWeb.nsf/Procurement/Acquisition+Guide?OpenD...  7/1/2004
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(1) - Scientific and Technical Information (HTML)

Chapter 36 - Construction and Architect-Engineering Contracts
(RESERVED)

Chapter 37 - Service Contracting
(1) - Support Service Contracting {HTML)
(2) - Performance Based Contracting : Development of a
Performance Work Statement (HTML) (August 2001)
Chapter 38 - Federa!l Supply Schedule Contracting

(1} - Task Order Contracting (PDF)

Chapter.39 - Acquisition of Federal Information Processing Resource
(1) - Acquisition of Information Resources (HTML)

Chapter 40 - (RESERVED in FAR)

Chapter 41 - Acquisition of Utility Services
(1) - Utilities (HTML)

Chapter 42 - Contract Administration
(1) - Indirect Cost Rate Administration (HTML)

(2) - Contractor Past Performance Information (HTML) (Word
Perfect)

(3} - Novation Agreements (HTML)

(4) - Contract Closeout (HTML)

(5) - Contract Management Planning (Word) March 04 Update

Chapter 43 - Contract Maodifications (HTML)

Chapter 44 - Subcontracting Policies and Procedures (RESERVED)
Chapter 45 - Government Property (HTML)

Chapter 46 - Quality Assurance (RESERVED)

Chapter 47 - Transportation Air Charter Services (HTML)

Chapter 48 - Value Engineering (RESERVED)

Chaptgr 49 - Termination (RESERVED)

Chapter 50 - Extraordinary Contractual Actions (RESERVED)

Chapter 51 - Use of Government Sources by Contractors (RESERVED)

hitp:/professionals.pr.doe.cov/masS/MA-5Web.nsf/Procurement/ Acauisition+Guide?OnenDd. . 7/1/2004
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Chapter 52 - Solicitation Provisions and Contract Clauses
(1) Local Contract Clauses (HTML)

Chapter 53 - Forms {(RESERVED)

Chapter 70 - DOE Management and Operating Contracts

(1) - Cost Participation (HTML)

(2) - Entertainment, Gift & Recreation Costs (HTML)
(3) - Make or Buy Plans (HTML)

Attachment to Make or Buy Plans (HTML)

(4) - Cooperative Audit Strategy (HTML)

(6) - Contractor Insurance (HTML)

(7) - Contract Administration (HTML)

(8) - Performance-Based Contracting (HTML)

(9) - Contract Options: Evaluating Contractor Past
Performance (HTML)

(10) - Inter-Contractor Purchases (PDF)

(11) - The Department of Energy Directives System (WORD)
(31) - Costs Associated with Whistleblower Activities (WORD)
March 04 Update

Chapter 71 - Review and Approval of Contract and Financial Assistance
Actions :

(1) - Headquarters Review of Contract and Financial Assistance
Actions (WORD) March 04 Update
(2) - Performance-Based Incentives and Related Approvals (PDF)

NOTE: "Procurement Executive” as used in the Acguisition Guide
refers to the Director, Office of Procurement and Assistance
Management. DOE, for non-National Nuclear Security Administration
(NNSA) activities, and to the Administrator, National Nuciear
Security Administration for NNSA activities. In most cases the
Procurement Executive-related authorities of the Administrator,
NNSA have been delegated to the Director, Office of Procurement

and Assistance Managemeht, NNSA.

Acquisition Guide Updates

Department of Energy Acquisition Guide

Status of Revisions
Status of Revisions (Word)

http://professionals.nr.doe.gov/masS/MA -5 Web.nsf/Procurement/ Acquisition+Guide?OnenD...  7/1/2004
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FLASH 2004-12

DATE: April 05, 2004

TO: Procuretnent Directors

FROM: ~ Office of Procutement and Assistance Policy, ME-61
- Office of Procurement and Assistance Management

SUBIECT: - Federal Acquisition Circular (FAC) 2001-21 Interim Rule With

h  Request for Comtments — Federal Prison Industries Requirement for
- Market Research

+ This Policy Flash transmits summary information regarding the interim
rulemaking published in the Federal Register at-69 FR 8312 on March
26,2004, This rule amends the FAR to require that no fiscal year 2004

- funds be used to purchase products or services from the Federal Prison
Industries, Inc. unless the agency determines that the product or service
offers the begt value.
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FLASH 2004-12
April 5, 2004

Federal Acquisition Circular (FAC) 2001-21

The following item is available via the internet at

hitp://www.acqnet.gov/far/FAC/fac2001-21.pdf

Effective Date: March 26, 2004

Federal Prison Industries-Requirement for Market Research (FAR Case 2003-
023)

This interira rule amends FAR parts 8, Required Sources of Supplies and Services,
19, Small Business Programs, 42, Contract Administration and Audit Services, and
52, Solicitation Provisions and Contract Clauses.

This rule provides that no appropriated funds may be expended for the purchase of
products or services offered by the Federal Prison Industries, Inc. (FPI), uniess the
agency making the purchase determines that the offered product or service provides
the best value to the buying agency in accordance with the applicable procurement
regulations. The rule-

» Requires that market research be conducted before purchasing from FPI to
determine if the product best meets the Government’s needs in terms of

price, quality, and time of delivery,

» Provides for the use of competitive procedures if FPI supplies are determined
non-comparable to those available form the private sector in one or more of
the areas listed above;

» Limits inmate worker’s access to information; and

» Prohibits the use of FPI as a sub-contractor.

Page2 of 3




FLASH 2004-05 -
April 5, 2004

Written comments to the interim rulemaking are due in this office on or before May 12,
2004. This will allow us time to prepare a consolidated response to the General Services
Administration, as necessary, :

Questions concerning this Flash should be directed to Denise P. Wright on (202) 586-
6217 or via e-mail at Denise. Wright@hqg.doe.gov

Fon G N

Michael P, Fischetti, Acting Director
Office of Procurement and
Assistance Policy

cc:
PPAG Membe:s

Page 3 of 3




Friday,
March 26, 2004

Part IV

Department of
Defense

General Services
Adminstration

National Aeronautics
and Space
Administration

48 CFR Chapter 1

Federal Acquisition Regulations; Purchases
from Federal Prison Industrics—
Requirement for Market Research and
Small Entity Compliance Guide; Interim
Rules '
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 8, 19, 42, and 52
[FAC 2001-21; FAR Case 2003-023]
RiN 8000-AJ91

Federal Acquisition Regulation;
Purchases From Federa) Prison
Industries—Requirement for Market
Research

AGENCIES: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA),

ACTION: Interim rule with request for
comiments.

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council
(Councils} have agreed on an interim
rule amending the Federal Acquisition
Regulation (FAR) to implement Section
637 of Division F of the Consclidated
Appropriations Act, 2004, Section 637
provides that no fiscal year 2004 funds
shall be expended for purchase of a
product or service offered by Federal
Prison Industries, Inc., unless the
agency making the purchase determines
that the offered product or service
provides the best value to the buying
agency.

DATES: Effective Date: March 28, 2004,
Comment Date: Interested parties

should submit comments to the FAR

Secretariat at the address shown below

on. or before May 25, 2004, to he

considered in the formulation of a final
rule.

ADDRESSES:

Submit written comments to— General
Services Adminigtration, FAR
Secretariat (MVA), 1800 F Street, NW,
Room 4035, Attn: Ms. Laurie Duarte,
Washington, DC 20405,

Submit electronic comments via the
Internet to— farcase. 2003—
023@gsa.gov.

Please submit comments only and cite
FAC 2001-21, FAR case 2003-023, in
all correspondence related to this case,
FOR FURTHER INFORMATION CONTACT: The
FAR Secretariat at (202} 5014755, for
information pertaining to status or
publication schedules, The TTY Federal
Relay Number for further information is
1-800--877-8973. For clarification of
content, contact Ms. Linda Nelson,
Procurement Analyst, at (202) 501~

1900 Please cite FAC 2001-21, FAR

case 2003-023,
SUPPLEMENTARY INFORMATION:

A. Backgraund

Section 637 of Division F of the
Consolidated Appropriations Act, 2004
(Pub, L. 108-199} provides that none of
the funds made available under that or
any other Act for fiscal year 2004 shall
be expended for the purchase of a
product or service offered by Foderal
Prison Industries, Inc. (FPI), uniess the
agency making such purchase
determines that the offered product or
service provides the best value to the
buying agency pursuant to
Governmentwide procurement
regulations issued pursuant to 41 U.5.C,
421(c)(1) that impose procedures,
standards, and limitations of 10 U.8.C,
2410n,

This interim rule implements Section
637 by amending the FAR to incorporate
the requirements of 10 1U.8.G, 2410n
with regard to purchase of products
from FPL The rule addresses—

» Requirements for conducting
market research before purchasing
supplies listed in the FPI Schedule;

¢ Use of competitive procedures if
FPI supplies are found to be
noncomparable to supplies available
from the private sector;

¢ Limitations on an inmate worker's
access to information; and

+ Prohibitions on requiring use of FPI
as a subcontractor,

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993, This
rule is not a major rule under 5 U.S.C.
804.

B. Regulatory Flexibility Act

The changes may have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.5.C, 601 ef seq., because the
rule will permit small entities to
compete with FPI for contract awards
under certain conditions, An Initial
Regulatory Flexibility Analysis has been
prepared and ig summarized as follows:

The rule implements the Consolidated
Appropriations Act, 2004, Division F,
Section 637 (Public Law 108-199). The Act
imposes the procedures, standards, and
limitations of 10 U.5.C, 2410n, which
requires market research before purchasing a
product listed in the FPI catalog, to
determine whether the FPI praduct is
comparable to products available from the
private sector that best mest the agency’s
needs in terms of price, quality, and time of
delivery. If the FPI praduct is not

comparable, the agency must use competitive
procedures to acquire the product or must
make an individual purchase under a
multiple award contract, In conducting such
& competition: or making such a purchase, the
agency must consider 4 timely offer from FPL
The impact of the rule is unknown at this
time. The eliminaticn of FPI as a mandatory
source may have an impact on those small
businesses that supply FPI with raw
materials, equipment and services. However,
the rule could benefit small business
concerns that offer products comparable to
those listed in the FPI catalog, by permitting
those concerns to compete for Federal
conftract awards,

The FAR Secretariat has submitted a
copy of the IRFA to the Chief Counsel
for Advocacy of the Small Business
Administration, Interested parties may
obtain a copy from the FAR Secretariat.
The Councils will consider comments
from small entities concerning the
aifected FAR Parts 8, 19, 42, and 52 in
accordance with 5 U.S.C. 810, Interested
parties must submit such comments
separatsly and should cite 5 U.5.C. 601,
et seq. {FAGC 2001-21, FAR case 2003—
023}, in correspondence,

C. Paperwork Reduction Act

The Paperwork Raeduction Act does
not apply because the changes to the
FAR do not impose information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.5.C. 3501, et
seq.

D. Determination to Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
(DoD), the Administrator of General
Services (GSA), and the Administrator
of the National Asronautics and Space
Administration (NASA) that urgent and
compelling reasons exist to pronmlgate
this interim rule without prior
opportunity for public comment. This
action is necessary to implement
Section 837 of Division F of Public Law
108-199, the Consolidated
Appropriations Act, 2004, Section 637
provides that no fiscal year 2004 funds
shall be expended for purchase of a
product or service offered by Federal
Prison Industriss, Inc,, unless the
agency making such purchase
determines that the offered product or
service provides the best value to the
buying agency pursuant to
Governmentwide procurement
regulations, issued pursuant to 41
U.8.C. 421{c)(1), that impose
procadures, standards, and limitations
of 10 U.5.C. 2410n. Section 637 became
effective on January 23, 2004. However,
pursuant to Public Law 88-577 and FAR
1.501, the Councils will consider public
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comments received in response to this
interim rule in the formation of the final
rule.

List of Subjects in 48 CFR Parts 8, 19,
42, and 52

Government procurement,

Dated: March 22, 2004.
Laura Auletta,
Director, Acquisition Policy Division,

Federal Acquisition Circular

Faderal Acquisition Circular (FAC)
2001-21 is issued under the authority of
the Secretary of Defense, the
Administrator of General Servicas, and
the Administrator for the National
Aeronautics and Space Administration,

Unless otherwise specified, all
Federal Acquisition Regulation (FAR)
and other directive material contained
in FAC 2001-21 are effective March 286,
2004,

Dated: March 22, 2004.
Deidre A. Lee,
Director, Defense Procurement and
Acquisition Policy,

Dated: March 18, 2004,
David A. Drabkin,
Deputy Associate Administrator, Office of
Acquisition Policy, General Services
Adminisiration.

Dated: March 18, 2004,
James A, Balinskas,
Acting Assistant Administrator for

FProcurement, National Aeronautics and
Space Administration.

m Therefore, DoD, GSA, and NASA
amend 48 CFR parts 8, 19, 42, and 52 as
set forth below:

® 1. The authority citation for 48 CFR
parts 8, 19, 42, and 52 is revised to read
as follows:

Authority: 40 U.8.C. 121(g); 10 U.S.C.
chapter 137; and 42 U.8,C, 2473(c).

PART 8—REQUIRED SQURCES OF
SUPPLIES AND SERVICES

® 2. Revise subpart 8.6 to read as follows:

Subpart 8.6—Acquisition from Federal
Prison ndustries, Inc.

Sec.

8.601
8.602
8.803
8.604
8.605
8,606

General,

Policy.

Purchase priorities.

Waivers,

Exceptions.

Evaluating FPI performance,

8,807 Performance as a subcontractor,

8.608 Proteclion of classified and sensitive
information,

8.601 General.

{a} Federal Prison Industriss, Inc,
(FPI), also referred to as UNICOR, is a
self-supporting, wholly owned

Government corporation of the District
of Columbia.

{b) FPI provides training and
employment for prisoners confined in
Federal penal and correctional
insgtitutions through the sale of its
supplies and services to Government
agencies (18 U.S.C. 4121-4128),

(c) FPI diversifies its supplies and
services to minimize adverse impact on
private industry.

(d} Supplies manufactured and
services performed by FPI are listed in
the FPI Schedule, which can be
accessed at http://www.unicor.gov or by
submitting a written request to Federal
Prison Industries, Inc., Department of
Justice, Washington, DC 20534,

8.602 Policy.

(a) Agencies shall purchase required

supplies of the classes listed in the
Schedule of Products made in Federal
Penal and Corrsctional Institutions
{referred to in this subpart as “the FPI
Schedule”) at prices not to exceed
current market prices, using the
procedures in this subpart.

(b) For purchases made by civilian
agencies using fiscal year 2004
appropriated funds, and for all
purchases made by DoD (Section 837 of
Division F of Public Law 108-199, the
Consolidated Appropriations Act, 2004;
10 U,5,C, 2410n}, agencies shall—

(1) Before purchasing an item of
supply listed in the FPI Schedule,
conduct market research to determine
whether the FPI item is comparable to
supplies available from the private
sector that best meet the Government’s
needs in terms of price, quality, and
time of delivery, This is a unilateral
determination made at the discretion of
the contracting officer. The arbitration
provisions of 18 U.5.C. 4124(b) do not
apply;

(2) Prepare a written determination
that ineludes supporting rationale
explaining the assessment of price,
quality, and time of delivery, based on
the results